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PREFACE. 


THE  period  of  nearly  ten  years^  which  has 
elapsed  since  the  publication  of  the  "  Summary  of 
Practice,"  has  furnished  a  vast  amount  of  de- 
cision upon  every  point  of  Chancery  Practice,  and 
especially  upon  the  General  Orders  which  were 
issued  on  the  3rd  April,  1828,  and  those  which 
have  been  since  issued,  especially  the  Orders  of 
the  26th  August  last. 

The  object  of  this  little  Work  is  to  give  shortly 
the  effect  of  these  decisions,  mider  such  an  ar- 
rangement as  is  most  likely  to  catch  the  eye  of  the 
Practitioner.  This  publication  ia  confined  almost 
entirely  to  mere  Practice,  although  some  points 
of  Pleading, — chiefly  those  affected  by  the  Orders 
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of  the  26th  August^  1841, — ^have  been  briefly  no- 
ticed. The  Appendix  contains  a  collection  of  the 
recent  General  Orders,  and  also  all  the  modem 
Statutes  relating  to  the  Practice  of  the  Court  of 
Chancery. 

S.  ATKINSON. 


24,  OLD-SauARE,  Lincoln's-Ink, 
2Ui  April,  1842. 
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CHAPTER  I. 

PRINCIPLES   OF   EQUITY   PRACTICE. 

AS  general  principles  affecting  the  practice  of  the 
Court,  it  may  be  convenient  to  bear  in  mind  the  fol- 
lowing dicta  and  decisions : — 

The  doctrines  of  this  Court  ought  to  be  as  well 
settled,  and  made  as  uniform  almost,  as  those  of  the 
common  law;   laying  down   fixed  principles,   but 
taking  care  that  they  are  to  be  applied  according  to 
the  circumstances  of  each  case.     I  cannot  agree  that 
the  doctrines  of  this  Court  are  to  be  changed  with 
every  succeeding  judge.     Nothing  would  inflict  on 
me  greater  pain,  in  quitting  this  place,  than  the  re- 
collection that  I  had  done  anything  to  justify  the 
reproach,  that  the  equity  of  this  Court  varies  Uke 
the  Chancellor's  foot  (a).  (Per  Lord  Eldon,  in  Gee 
V.  Pritchard,  2  Swanst.  414). 
Ancient  and  uniform  practice  constitutes  the  law 

(c)  *<  Equity — a  roguish  thing :  for  law  we  have  a  measure- 
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of  the  land  as  much  as  a  positive  order.  {Per  Lord 
Eldon,  in  Brawn  Y.Bruce,  2  Mer.  1). 

Much  of  modem  practice  will,  I  fear,  be  found 
inconsistent  with  subsisting  orders,  without  any  con- 
tradiction of  them  by  subsequent  orders;  and  upon 
principle,  repeated  decisions,  forming  a  series  of 
practice,  as  it  must  be,  against  an  order,  may  be  with 
safety  taken  to  amount  to  a  reversal  of  that  order. 
(Per  Lord  Eldon,  in  Boekm  v.  De  Tastet,  1  Ves.  & 
Bea.  328). 

There  is  no  rule  of  practice  that  will  not  yield  to 
special  circumstances.  (Per  Lord  Eldon,  in  Buttery, 
Bulkeley,  2  Swanst.  374). 

An  irregular  order  may  be  waived  by  subsequent 
consent,  but  an  order  which  is  strictly  erroneous 
cannot.  (Levi  v.  Ward,  1  Sim.  &  Stu.  334). 

Where  a  doubt  arises  as  to  the  actual  state  of  the 
practice,  the  Court  will  direct  a  reference  to  the 
Master  to  inquire  into  the  regularity  of  the  pro- 
ceeding, in  order  that  the  question  may  be  fully 
considered  upon  exceptions.  (Broomhead  v.  Smith,  8 
Ves.  357). 
Clerk*  ia  Thirteen  of  the  clerks  in  court  having  signed  a 

certificate  in  favour  of  a  motion,  and  all  the  Regis- 


— ^know  what  to  trust  to :  equity  is  according  to  the  conscience 
of  him  that  is  Chancellor,  and  as  that  is  larger  or  narrower,  so 
is  equity.  'Tis  all  one  as  if  they  should  make  his  foot  the 
standard  for  the  measure  we  call  a  Chancellor's  foot,  what  an 
uncertain  measure  would  this  he !  One  Chancellor  has  a  long 
foot;  another  a  short  foot;  a  third  an  indifferent  foot:  'tis 
the  same  thing  in  the  Chancellor's  conscience." — Selden't 
Table  Talk. 
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trars,  except  Mr.  CoMlle,  having  concurred — the 
Yice-Chancellor  was,  nevertheless,  of  opinion,  ''  that 
he  was  not  honnd  to  decide  according  to  the  certifi- 
cate, as  no  decided  case  was  referred  to  in  support  of 
it ;  hut  the  opinion  of  the  clerks  in  court  was  founded 
on  a  theory  of  their  own."  {Wilson  v.  Bates,  9 
Sim.  55). 

On  the  last-cited  case  coming  hefore  Lord  Cot- 
tenham,  on  appeal,  his  Lordship  made  the  following 
observations : — "The  real  question,  therefore,  comes 
after  all  to  be,  what  is  the  present  practice  ?  Deci- 
sion, it  is  admitted,  there  is  none.  A  certificate 
signed  by  a  number  of  the  clerks  in  court  has  been 
produced,  not  alleged  to  be  founded  on  any  authority, 
but  stating  the  opinion  of  the  individuals  who  sign 
it,  that  a  party  in  contempt  cannot  do  that  which  the 
plaintiff  has  done  in  the  present  instance.  The  cer- 
tificate is  valuable,  no  doubt,  from  the  experience  of 
those  individuals,  speaking  to  what  they  consider 
the  universal  practice ;  but  no  case  is  referred  to  in 
support  of  the  opinion;  and  if  I  find  that  the  prac-* 
tice  is  not,  and  cannot  be,  as  they  have  supposed,  its 
value  entirely  fails.'^  (Wilson  v.  Bates,  3  MyL  & 
Cr.  201). 
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CHAPTER  11. 

LIABILITY   OF   THE    OFFICERS   OF   THE    COURT   IN 
THE   EXECUTION   OF   ITS   PROCESS. 

Where  a  party  is  arrested  by  virtae  of  the  process 
of  this  Court,  which  turns  out  to  be  irregular,  he 
may  apply  to  the  Court,  either  for  a  reference  to  the 
Master  to  settle  a  proper  compensation,  or  for  liberty 
to  bring  an  action.  (Bicknell  v.  Stamford^  1  Beav. 
368). 

If  the  misconduct  of  an  officer  of  the  Court  in 
executing  its  orders  becomes  the  subject  of  civil 
proceedings  before  another  tribunal,  the  Court,  in 
its  discretion,  may  either  itself  take  cognizance  of 
the  complaint,  or  may  leave  the  matter  to  be  dealt 
with  upon  such  proceedings;  but  wherever  the  title  to 
redress  against  such  officer  is  founded  on  a  denial  of 
his  authority,  or  on  an  alleged  defect  in  the  order 
which  he  has  executed,  the  Court  (which  alone  is  com- 
petent to  decide  upon  the  validity  of  its  own  orders) 
is  bound  to  interpose  by  injunction,  and  assume  exclu- 
sive jurisdiction  over  the  matter  of  complaint.  {As- 
ton  V.  HeroHf  2  My.  &  Kee.  390).  Thus  where  the 
plaintiff,  arrested  under  an  attachment  sued  out  by 
the  defendant,  which  was  afterwards  set  aside  for 
irregularity,  brought  an  action  for  false  imprison- 
ment against  defendant,  the  Court  restrained  the 
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action,  and  referred  it  to  the  Master  to  settle  a  pro- 
per compensation.  {Bicknell  y.  Statitfard,  1  Beav. 
368).  And  where,  from  the  circumstances,  it  ap- 
peared impossible  to  make  out  a  case  for  damages, 
the  Court  granted  an  injunction  to  restrain  a  party 
from  proceeding  in  an  action  of  trespass  brought 
against  the  messenger  of  the  Court,  and  ordered  the 
plaintiff  at  law  to  pay  the  costs  of  the  application. 
{Chddie  V.  Pickering,  1  Kee.  749). 


CHAPTER  III. 


SOLICITORS. 


A  SOLICITOR  ought  to  have  a  special  authority  from 
his  client  for  instituting  a  suit,  but  such  authority 
need  not  be  in  writing.  {Lord  v.  Kellett,  2  My.  & 
Kee.  I).  The  Court  has  no  jurisdiction  to  make  a 
solicitor  responsible  for  negligence  in  the  conduct  of 
a  suit.  (Frankland  v.  Lucas,  4  Sim.  586).  A  so- 
licitor may  practise  in  the  name  of  an  attorney,  as 
his  agent,  in  the  Courts  of  law;  but  an  attorney  at 
law  cannot  practise  in  the  name  of  a  solicitor,  as  his 
agent,  in  the  Courts  of  equity.  {HocMey  v.  Bantock, 
2  My.  &  Kee.  437). 
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CHAPTER  IV. 

SERVICE*    or   WRITS,    ORDERS,    WARRANTS,  &C. 

It  has  long  been  a  source  of  complaint,  and  a 
heavy  grievance  to  suitors  in  the  Court  of  Chanceiy, 
that  the  solicitors  of  the  litigating  parties  could  not 
communicate  directly  with  each  other,  but  that  what- 
ever was  to  be  done  could  be  effected  only  through 
the  agency  of  their  respective  clerks  in  court.  If 
the  solicitor  had  any  communication  to  make,  any 
order  or  rule  to  serve,  or  any  warrant  or  other  docu- 
ment arising  in  the  progress  of  the  cause  to  leave  with 
the  solicitor  for  the  other  party,  he  could  not  serve 
or  leave  it  directly,  but  was  compelled  to  act  by  the 
hands  of  his  clerk  in  court,  who  communicated  with 
the  clerk  in  court  of  the  other  party,  through  whom 
the  order  or  document  in  question  finally  reached  its 
proper  destination.  This,  one  of  the  most  serious, 
has  been  also  one  of  the  most  inveterate,  evils  of  the 
Court  of  Chancery.  The  only  persons  who,  in  the 
nature  of  things,  are  necessarily  interposed  between 
the  party  and  the  Court,  are  the  solicitor  and  counsel. 
A  third  intervener,  in  the  form  of  a  clerk  in  court, 
could  not  by  possibility  render  any  effective  aid  in  faci- 

*  The  five  orders  which  form  the  subject  of  the  following 
observations  were,  by  the  Order  of  the  19th  Nov.  1841,  sus- 
pended till  the  first  day  of  Easter  Term,  1842,  but  it  was  not 
thought  necessary  to  omit  the  present  chapter,  under  the  impres- 
sion that  they  would,  in  a  short  period,  come  substantially  into 
operation ;  they  have,  however,  by  the  Order  of  the  10th  April, 
1842,  been  suspended  again  "  until  further  order.*' 
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litating  tlie  prc^ess  of  the  cause.     At  the  best,  his 
interposition  could  onlj  be  a  hindrance  to  the  actual 
conduct  of  the  case; — in  point  of  fact,  the  necessity 
for  employing  such  an  officer  engenders  great  delay, 
needless  expense,  and  much  complication  in  the  pro* 
ceedings.     For  these  the  clerk  in  court  is  no  way 
to  blame  personally.     He  is  the  remnant  of  an  an- 
cient officer  of  the  court,  who  originally  performed 
all  the  duties  which  are  now  executed  by  the  solici- 
tor.   Progressive  changes  in  the  jurisdiction  of  the 
Court,  in  the  nature  of  its  business,  and  in  the  habits 
of  society,  have  gradually  brought  forward  the  body  of 
practitioners  now  called  solicitors,  (Ex  parte  The  Six 
Clerks,  3  Ves.  589 ;  Barker  v.  Dacie,  6  Ves.  687),  and 
transferred  into  their  hands  the  actual  conduct,  and 
management  of  the  cause, — duties  which  it  is  evi- 
dent, since  the  business  of  the  Court  assumed  the 
form  it  has  had  for  the  last  three  centuries,  could 
not  be  effectually  performed  by  a  body  of  stationary 
officers,  like  the  clerks  in  court.     Most  of  the  ser- 
vices they  have  to  perform  have  long  since  become 
not  only  useless,  but  positively  and  extensively  inju- 
rious to  the  proper  and  speedy  administration  of  jus- 
tice.    It  has  been  frequently  alleged  as  a  reason  for 
retaining  this  body  in  the  exercise  of  their  functions, 
that  they  were  the  depositaries  of  the  practice  of  the 
Court,  which,  it  was  insisted,  was  of  too  complicated 
and  recondite  a  character  to  be  ever  acquired  by 
solicitors,  and  that  even  the  Court  itself  would,  with- 
out their  assistance,  be  frequently  left  in  hopeless  ob- 
scurity.    Whatever  force  considerations  of  this  kind 
might  have  been  entitled  to  at  one  time,  it  is  evident. 
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since  the  vast  amount  of  decision  on  points  of  practice, 
which  has  been  reported  since  the  establishment  of  the 
Vice-Chancellor's  Court,  and  the  very  great  change 
which,  within  the  same  period,  has  been  effected  bj 
statute  and  general  orders  of  the  Court,  that,  how- 
ever true  it  may  be,  that  the  clerks  in  court  were 
formerly  the  depositaries  of  the  secrets  of  practice, 
those  secrets  must  now  be  sought,  and  can  be  found 
only,  in  the  modem  books  of  reports.  It  may  also 
be  observed,  that  whatever  deference  might  formerly 
have  been  shewn  to  the  certificate  of  the  clerks  in 
court,  the  equity  judges  of  the  present  day  have  been 
in  the  habit  of  treating  their  ideas  of  practice  as  the 
result  of  ''a  theory  of  their  own,"  (Wilmm  v.  Bates, 
9  Sim.  55 ;  S.C.3  My.  &  Cr.  20 1 ),  and  as  such,  entitled 
to  no  weight,  unless  supported  by  modem  authority. 
The  mode  of  introducing  a  reform  into  this  branch 
of  the  practice  of  the  Court  of  Chancery  has  been 
the  subject  of  much  consideration;  and  though  the 
necessity  of  a  change  has  been  for  some  years  im- 
minent, difficulties  of  such  a  nature  were  interposed,  as 
seemed  likelyto  postpone  indefinitely  any  amelioration. 
These  difficulties  have  at  length  been  grappled  with^ 
and  the  following,  being  the  first  five  of  the  orders 
recently  issued  by  Lords  Cottenham  and  Langdale, 
would  seem  to  have  been  sufficient  to  set  the  practice 
of  the  Court  on  a  satisfactory  footing  in  this  respect : — 
*'  That  there  shall  forthwith  be  prepared  a  proper 
'  alphabetical  book  for  the  purposes  after  mentioned, 

<  and  that  such  book  shall  be  called  the  Solicitors' 

<  Book,  and  shall  be  pubHcly  kept  at  the  Office  of  the 
*  Six  Clerks,  to  be  there  inspected  without  fee  or  re- 
'  ward."  (C.  &  L.  1). 
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*'  That  every  solicitor,  before  he  practise  in  this  ETwvtoUdt- 

"  or  acting  in 

Court,  in  his  own  name  solely,  and  not  by  an  agent,  hit  own  mune^ 

sno  not  liy  sn 

whose  name  shall  be  duly  entered  as  after  mentioned,  *^!^"*^j, 
and  every  solicitor,  before  he  practise  as  such  agent,  SS^^iaoe 
shall  cause  to  be  entered  in  the  solicitors'  book,  in  o'burineM. 

'        ficc,  wnere  ne 


alphabetical  order,  his  name  and  place  of  business,  IJ^^JI' 
(Mr  some  other  proper  place  in  London,  Westminster,  °o^**»»  *«• 
or  the  Borough  of  Southwark,  or  within  two  miles 
(^  Lincoln's  Lm  Hall,  where  he  may  be  served  with 
writs,  notices,  orders,  warrants,  rules,  and  other  do- 
cuments, proceedings,  and  written  communications 
in  causes  and  matters  depending  in  this  Court ;  and  -^  onrtiiy 
as  often  as  any  such  solicitor  shall  change  his  place  place  of  bua- 
of  business  or  the  place  where  he  may  be  served  as 
aforesaid,  he  shall  cause  a  Uke  entry  thereof  to  be 
made  in  the  solicitors'  book;   and  that  the  above-  The  entry  to 

be  made  by 

mentioned  entries  shall  be  made  in  such  book  by  the  the  six  clerks 

*^  on  payment  of 

said  six  clerks,  who  shall  be  entitled  to  a  fee  of  one  feeof  i«. 
shilling  for  every  such  entry ;    and  that  the  Amd 
arLnng  from  such  payment  shall  be  applied,  in  the 
first  instance,  in  paying  the  expenses  of  providing 
and  keeping  such  book."  (C.  &  L.  2). 
"  That  all  writs,  notices,  orders,  warrants,  rules,  service  at  the 

place  lastly 

and  other  documents,  proceedings,  and  written  com-  entored  good 
munications,  which  do  not  require  personal  service 
upon  the  party  to  be  afiPected  thereby,  shall  be 
deemed  sufficiently  served  if  such  document,  or  a 
oc^y  thereof,  as  the  case  may  be,  shall  be  left  at  the 
place  lastly  entered  in  the  solicitors'  book  by  the 
solicitor  of  such  party ;  and  if  any  solicitor  shall  Jf  »<>  «»«*  ^^ 
neglect  to  cause  such  entry  to  be  made  in  the  solici-  a^^S'^  Ifi* 
tors'  book  as  is  required  by  the  second  order,  then  gJS'^^^f ' 
the  fixing  up  a  copy  of  any  such  writ,  notice,  order,  unless  the  ser- 

b3 
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warrant,  rule,  or  other  document,  proceeding,  or 
written  communication  for  such  solicitor  in  the  said 
Six  Clerks'  Office,  shall  he  deemed  a  sufficient  service 
on  hjm,  unless  the  Court  shall,  under  special  cir- 
cumstance8,think  fit  to  direct  otherwise." (C.&L.  3). 
"  That  if  any  solicitor  shall  give  his  consent  in 
writing  that  the  service  of  all  or  any  writs,  notices, 
orders,  warrants,  rules,  or  other  documents  may  be 
made  upon  him  through  the  post-office  or  otherwise, 
such  service  shall  be  deemed  sufficient  if  made  in 
such  manner  as  such  solicitor  shall  have  so  agreed  to 
accept ;  but  it  shall  be  competent  for  any  solicitor 
giving  such  consent,  at  any  time  to  revoke  the  same 
by  notice  in  writing."  (C.  &  L.  4). 
'*  That  no  person  shall  be  allowed  to  appear  or  act, 
either  in  person,  by  solicitor  or  counsel,  or  to  take 
any  proceedings  whatever  in  this  Court,  either  as 
plaintiff,  defendant,  petitioner,  respondent,   party 
intervening,  or  otherwise,  until  an  entry  of  the  name 
of  his  soUcitor  and  his  sohcitor*s  agent,  if  there  be 
one,  or  if  he  act  in  person,  his  own  name  and  ad- 
dress for  service,  shall  have  been  made  in  the  so- 
licitors' book  at  the  office  of  the  six  clerks ;  but  if 
such  address  of  any  person  so  acting  in  person,  shall 
not  be  within  London,  Westminster,  or  the  Borough 
of  Southwark,  or  within  two  miles  of  Lincoln's  Inn 
Hall,  then  all  services  upon  such  person  not  re- 
quiring to  be  made  personally,  shall  be  deemed  suffi- 
cient if  a  copy  of  the  writ,  notice,  order,  warrant, 
rule,  or  other  document  to  be  served,  be  transmitted 
to  him  through  her  Majesty's  post-office,  to  such 
address  as  aforesaid."  (C.  &  L.  5). 
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Section  1. 

Filing  and  Engrosdng  the  Bill,  ^e. 
The  first  proceeding  in  a  suit  in  Chancery  is  by  Thetuitcom- 

DiGDOM  by 

filincc  a  bill  or  information  in  the  nature  of  a  pe- filing  «b&i  or 

^  inforauition. 

tition  to  the  Lord  Chancellor,  or  other  the  person  or 
persons  for  the  time  being  haying  the  custody  of  the 
Great  Seal.     The  bill,  or  information,  or  bill  and  in-  bhi  miut  be 
formation,  as  the  case  may  be,  is  usually  drawn  by  otSameL^ 
ooonsel  from  instructions  furnished  by  the  solicitor, 
and  must  be  settled  and  signed  by  counsel;  and  his 
name  must  appear  in  the  engrossment,  otherwise  it 
will  be  ordered  to  be  taken  off  the  file  at  the  plain- 
tiff's cost.     If  a  bill,  afler  being  filed,  is  amended,  it 
is  irregular  to  put  it  again  on  the  file,  without  a  fresh 
signature  to  the  draft,  although  the  amendments 
haye  only  reduced  it  to  the  shape  in  which  it  was 
originally  drawn  and  signed  by  counsel.    (Burck  y. 
Rich,  I  Russ.  &  Myl.  150).     An  information  ™^st  inforauiuon^ 
also  be  signed  by  the  attorney  or  solicitor-general,  JJ^^'JiJS^^ 
who  does  so  upon  the  certificate  of  the  counsel  by  ^uSiS^ 

ral. 
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whom  it  was  drawn  and  signed,  that  it  is  a  proper 
iDformation  to  be  filed,  and  that  the  relator  is  a 
responsible  person  and  able  to  bear  the  costs  if  called 
on.  When  a  person  thus  files  an  information  in  the 
name  of  the  attorney-general,  he  cannot  get  rid  of 
it  without  the  consent  of  the  attorney-general,  such 
consent  being  necessary  in  all  subsequent  stages  of 
an  information  filed  in  his  name.  In  an  informa- 
tion by  the  attorney-general,  at  the  instance  of  a  re- 
lator, the  attorney-general  ought  to  appear  only  in 
support  of  the  information.  The  attorney-general 
is  the  party,  and  not  the  relator:  if  the  latter  die,  the 
suit  does  not  abate,  and  his  intervention  is  only  in 
respect  of  costs.  (Attorney-General  v.  The  Ironnum- 
ger^  Co^  2  Beav.  313,  where  the  character  sus- 
tained by  the  attorney-general  in  such  suit  is  fuUy 
considered). 
Entry  of  the  The  bill  or  information,  being  engrossed,  is  car- 
formauon  in  ried  to  the  plainti£P's  clerk  in  court,  who  enters  it  in 
his  cause  book,  and  also  in  the  general  bill  book. 
He  then  marks  it  at  the  top  with  the  date  of  the  day 
on  which  it  is  brought  to  the  office,  subscribes  his 
name  at  the  bottom,  on  the  left  side,  and  delivers  it 
to  his  six  clerk  to  be  filed,  which  the  latter  accord- 
ingly does,  after  having  entered  it  also  in  his  book. 
Every  original      By  the  Ist  Ord.  of  5  May,  1837,  it  was  ordered, 

informat.on  —-"       ^  ••«.,  ,,         «,-. 

orbuimust  «  That,  from  and  after  the  20  th  day  of  May,  183  7,  every 
"  iSrt*clS?*  *  original  mformation  or  bill  of  complaint  filed  in  the 
-  Mite?if  '  ^^  ^^"^  ^^  Chancery,  shall  (at  the  option  of  the 
the  RoUs."  <  party,  informant  or  complainant,  by  or  on  whose  be- 
*  half  the  information  or  bill  shall  be  filed)  be  dis- 
<  tinctly  marked  at  or  near  the  top  or  upper  part 
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*  thereof,  either  with  the  words  '  Lord  Chancellor/  or 
'  with  the  words  *  Master  of  the  Rolls: '  and  that  the 

<  six  clerks  and  clerk  in  court,  to  whom  the  filing  of 

<  the  information  or  bill  belongs,  shall,  in  the  books 

<  and  indexes  in  which  the  same  shall  be  entered,  add 
'  to  the  entzy  thereof  such  distinguishing  words  or 
'  mark  as  maj  make  it  appear  from  such  entry  whe- 

<  ther  the  information  or  bill  is  marked  with  the 
*'  words '  Lord  Chancellor,'  or  with  the  words  <  Master 

'  of  the  Bolls:'  And  that,  from  and  after  the  said  Noinfonna- 

^  tion  or  bill 

*  20th  day  of  May,  the  six  clerks  and  clerks  in  J^te^flSS^*** 
'  court  are  not  to  file  any  original  information  or 

'  bill  of  complamt  which  shall  not  be  marked  in  the 
'  manner  hereinbefore  directed/' 

And,  by  a  subsequent  order,  (No.  l,Ord.  1 1th Not.  buis  marked 
1841),  *'That  in  all  informations  or  bills  marked  oeiior"  to  be 

^  furthermark- 

*  under  the  first  order  of  the  5th  day  of  May,  1837,  ^tilofowof 

*  with  the  words  *  Lord  Chancellor,'  the  plaintiff  shall,  J^J2o„. 

<  underneath  the  words  *  Lord  Chancellor/  write  the 
'  title  of  one  of  the  three  Vice-chancellors,  at  his  op- 

*  tion;  and  the  cause  shall  thenceforth,  unless  re- 
'  moved  by  some  special  order  of  the  Lord  Chancellor, 

*  be  attached  to  such  Vice-Chancellor's  Court." 

The  bill  is  filed  without  the  oath  or  signature  of  bju  -« filed 
the  plaintiff,  but  must  be  accompanied  with  an  affi-  or  signature, 
davit  in  the  three  following  cases: — 

1st.  In  a  bill  of  interpleader, — ^that  the  plaintiff  wMonnter- 
does  not  collude  with  any  of  the  defendants;  and  if 
money  be  due  from  him  he  must  either  bring  it  into 
court,  or  offer  by  his  bill  so  to  do. 

2nd.  In  a  bill  to  perpetuate  testimony,— the  plain-  ;;;;SSS?'"* 
tiff  must  make  an  affidavit  that  the  witness  is  of  the 
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age  of  seventy  (Rowe  v. ,  8  Ves.  262;  Pritchard 

v.  Gee,  5  Madd.  364) ;  that  the  matter  to  be  proved  is 
material,  and  lies  within  the  knowledge  of  one  person 
only  (Pearson  v.  Ward,  2  Dick.  648;  S.  C.  1  Cox, 
177;  Shirley  Y.  Earl  Ferrers,  3  F.W.  77;  Hawkins 
Y.  Middleditck,  2  Bro.  C.  C.  640;  Bridges  v.  Hatch, 
1  Cox,  423);  or  that  the  witness  is  going  out  of  the 
jurisdiction,  and  not  likely  to  return  in  time  to  be 
examined  (Botts  v.  Verelst,  2  Dick.  454), — these 
being  the  only  cases  in  which  such  a  bill  can  be 
maintained. 
—for  benefit        And  3rd.  In  a  bill  to  obtain  the  benefit  of  an  in- 

of  lost  instrU"  i  •  ^       ^  ^   •      •  m*       •   ^  ^ 

ment;  strumeut  ou  which  the  plaintiff  might  proceed  at 

law,  there  must  be  an  affidavit  that  the  instrument 

-orofingtru-  is  lost.    Or  if  the  bill  be  for  discovery  of  an  instni- 

ment  in  hands  , 

of  defendant,  ment  Suggested  to  be  in  the  power  or  custody  of  the 
defendant,  and  praying  relief  that  might  be  had  at 
law  if  the  instrument  were  in  the  hands  of  the  plain- 
tiff, there  must  be  an  affidavit  that  it  is  not  in  the 
custody  or  power  of  the  plaintiff,  and  that  he  knows 
not  where  it  is,  unless  in  the  hands  of  the  defendant; 
but  if  the  relief  sought  extends  merely  to  the  delivery 
of  the  instrument,  or  is  otherwise  such  as  can  onlv 
be  given  in  a  court  of  equity,  such  an  affidavit  is  not 
necessary. 

Section  2. 

Suits  hy  Married  Women, 
Married  wo-       The  rishts  of  married  women  are  usually  enforced 

men  sue  by  ,  , 

procheinamu  in  a  suit  by  herself  and  husband  jointly,  except  the 
husband's  interest  be  adverse  to  hers,  as  where  the 
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suit  relates  exdusivelj  to  her  separate  estate,  and 
then  husband  and  wife  ought  not  to  join  as  co-plain- 
isSs,  (Owden  v.  Campbell,  8  Sim.  551);  but  the  bill 
must  be  filed  in  her  own  name  by  her  next  friend. 
If  such  a  bill  be  filed  without  her  consent,  it  will  be 
dbmissed  upon  her  affidavit  of  this  fact.  {Andrews  v. 
Cradock,  Free.  Ch.  376).     If  her  next  friend  die, 
she  will  be  ordered,  on  the  application  of  the  defend- 
ant, to  appoint  a  new  next  friend  within  a  given 
time,  or  the  bill  will  be  dismissed.  (Barlee  v.  Barlee, 
I  Sim.  &  Stu.  100).  In  a  case  where  the  next  friend 
had  become  insolvent  and  taken  the  benefit  of  the 
act,  a  motion  by  the  defendant  that  he  might  be 
removed,  and  a  newproehein  ami  substituted  in  his 
place,  was  refused,  the  proper  formal  application 
being  to  stay  all  proceedings  until  the  next  friend 
was  changed,  or  security  given  for  costs.    (Penning- 
ton V.  Alvin,  1  Sim.^  Stu.  266). 


Section  3. 

Suite  by  Infants, 

Infants  sue  hjprochein  ami,  and  defend  by  guar-  infants 
dian.  It  may  happen  that  a  suit  is  instituted  for  an 
infant  in  a  case  where  such  a  suit  is  wholly  unnecesi 
sary,  or  even  injurious  to  his  interests.  It  is,  how- 
ever, so  essential  for  the  protection  of  infants  that 
suits  on  their  behalf  should  not  be  discouraged,  that 
the  Court  will  not  direct  an  inquiry  whether  it  be  for 
the  infant's  benefit,  unless  there  be  a  strong  case  of 
DO  benefit,    or  improper  motive.     {Stevens  v.  Ste- 
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venSf  6  Madd.  97;  Biehardmm  v.  Miller^  1  Sim.  133). 
And  this  reference  will  not  be  granted  on  the  appli- 
cation of  the  next  friend  himself,  on  the  principle^ 
that,  in  commencing  such  a  suit,  there  is  an  implied 
undertaking  on  his  part  that  the  suit  he  has  so 
commenced  is  for  the  benefit  of  the  infant.  (Jones  v. 
Powelly  2  Mer.  141).  The  Master,  on  such  a  re- 
ference, having  reported  that  a  suit  instituted  on  be- 
half of  infants  was  improperly  instituted  and  ought 
not  to  be  prosecuted,  it  was  dismissed  with  costs,  to 
be  paid  bj  the  next  friend.  {Foxx.Suwerkrop,  1  Beav. 
583.)  In  a  clear  case,  the  Court  being  of  opinion 
that  a  suit  had  been  commenced  by  the  next  friend 
of  the  in£mt  to  promote  his  own  views,  and  not 
for  the  benefit  of  the  infimt,  the  Court  dismissed 
the  bill  without  a  reference,  with  costs  to  be  paid 
by  the  next  friend.  (SaleY,  Sale,  I  Beav.  586).  In  a 
subsequent  case,  such  a  suit  having  been  improperly 
instituted  on  behalf  of  an  infant,  was  dismissed  with 
costs  on  motion,  upon  the  application  of  the  infant  by 
A.  B.,  a  person  not  then  a  party  to  the  suit,  "  as 
her  next  friend,  for  the  purpose  of  the  application/' 
(Gut/Y.  Guy,  2  Beav.  460).  So,  a  bill  filed  on  behalf 
of  an  infant  was  ordered  to  be  taken  off  the  file,  with 
costs  to  be  paid  by  the  next  friend,  he  being  a  per- 
son in  low  circumstances  and  of  immoral  character, 
and  th^re  being  reason  to  suppose  that  he  had  insti- 
tuted the  suit  from  spite  against  one  of  the  defend- 
ants. {Walker  v.  Ehe,  7  Sim.  234).  But  where  the 
next  friend  of  the  infant  plaintiff  was  insolvent,  and 
had  been  indemnified  from  the  costs  of  the  suit,  the 
Court  refused,  on  these  grounds,  to  stay  the  proceed- 
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ings  in  the  suit  until  the  next  friend  was  changed, 
or  had  given  security  for  costs.  (MurreU  ▼.  Claih 
ham,  8  Sim.  74). 

It  is  not  the  habit  of  the  Court  to  call  on  the  prth 
ehein  and  of  an  infimt  to  give  security  for  costs; 
(Penmnpton  v.  JJvin,  1  Sim.  &  Stu.  265);  and  in  a 
caae  (Davenport  y.  Davenport,  1  Sim.  &  Stu.  101) 
where  it  had  become  necessary,  in  consequence 
of  the  proekein  ami  being  a  material  witness,  to 
substitute  another,  the  Ck)urt  refused  an  inquiryinto 
his  circumstances,  on  a  suggestion  that  they  were 
insoWent,  on  the  principle^  *^  that  he  would  be  at 
liberty  to  file  a  new  bill  without  such  inquiry."  The 
next  friend  will  not  be  allowed  to  withdraw  himself 
from  the  suit  without  a  reference  to  the  Master,  to 
inquire  whether  it  is  for  the  benefit  of  the  infant 
that  a  new  next  friend  should  be  appointed,  as  it 
may  turn  out  that  the  suit  is  a  very  improper  one, 
or  has  been  improperly  conducted,  and  the  next 
friend  is  not  thus  to  escape  from  the  costs  to  which 
he  may  be  liable.  {MeUing  v.  MeUing,  4  Madd.  261). 
Where  it  becomes  necessary  to  remove  the  next  friend 
in  ccmsequence  of  his  being  a  material  witness,  and 
its  being  necessary  to  examine  him  in  the  cause,  he 
will  be  ordered  to  give  security  for  the  costs  already 
incurred,  if  any  doubt  be  thrown  upon  the  responsi- 
bility of  the  proekein  ami  it  is  proposed  to  sub- 
stitute. {Davenport  v,  Davenport,  1  Sim.  &  Stu.  101). 
The  next  friend  will  be  removed  if  he  refuse  to  pro- 
ceed in  the  cause,  or  otherwise  misconduct  himself; 
{Ward  V.  Ward,  3  Mer.  706);  or  be  so  connected 
with  the  defendants  that  there  is  danger  of  the 
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infant's  interests  being  compromised;  (Paton  v. 
Bond,  1  Sim.  390);  but  the  Court  will  not  directs 
reference  to  inquire  whether  he  h^s  properly  con- 
ducted the  suit.  (Russell  v.  Sharps,  I  Jac.  &  WalL 
483.)  If  the  next  friend  die,  and  the  plaintiff's 
solicitor  refuse  to  make  another,  the  Court,  on  the 
application  of  the  defendant,  will  order  that  the 
infant  shall,  within  a  given  time,  procure  a  new  next 
iriend  to  be  appointed  to  prosecute  the  cause,  or 
that  the  defendant  shall  be  at  liberty  to  name  a 
proper  person  as  his  next  friend  for  that  purpose. 
(Lancaster  v,  Lancaster,  1  Dick.  346).  If  the  pro- 
chein  ami  die  after  decree,  on  motion  of  the  de- 
fendant, a  reference  will  be  directed  to  the  Master 
to  appoint  another.  (Bracy  v.  Sandi/ord,  3  Madd. 
468). 

The  infant,  on  coming  of  age,  may  abandon  the 
suit;  but  he  cannot  compel  the  prochein  ami  to 
pay  the  costs,  unless  it  be  established  that  the  bill 
was  improperly  fQed,  (Anon,  4  Madd.  461);  and  on 
the  principle  *'  that  whoever  will  stand  forward  in 
the  character  of  prochein  ami  is  to  be  encouraged 
to  every  possible  extent,  while  he  can  be  supposed  to 
intend  the  infant's  benefit,"  no  degree  of  mere  mis- 
take or  misapprehension  will  be  sufficient  to  charge 
him  with  costs.  (TFhittaker  v.  Morlar,  1  Cox,  286). 
A  co-plaintiff,  who  was  an  infant  when  the  suit 
was  instituted,  will  be  allowed,  on  coming  of  age,  on 
his  own  motion,  to  have  his  name  struck  out  of  the 
bill.  (Acres  v.  Little,  7  Sim.  138).  So  where  a  bill 
had  been  filed  on  behalf  of  two  infants:  on  one  of 
them  attaining  twenty-one  before  decree,  her  name 
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as  co-plaintiff  was  struck  out  on  her  application^  with 
the  costs  of  application,  the  suit  having  heen  insti- 
tuted hj  a  person  unconnected  with  their  familj. 
(Guy  v.  Guy,  2  Beav.  460). 

When  another  next  friend  takes  upon  himself  to 
file  a  second  hill,  it  is  incumhent  on  him  to  shew 
some  defect  in  the  first  suit,  or  a  decided  preference 
in  the  second.  If  their  merits  are  only  equal,  the 
prioritjmust  prevail.  (Campbell y.  Campbell,  2  My.  & 
Gr.  30).  Trustees  for  infants,  or  their  next  friends, 
persisting  in  unnecessary  litigation,  will  be  ordered 
to  pay  the  costs  personally.    (lb.) 


Section  4. 

Suits  by  Lunatics,  ^c. 

Idiots  and  lunatics,  found  such  by  inquisition,  sue  suittbyiuiu 
by  the  committee  of  their  estates.  Sometimes,  in- 
deed,  informations  have  been  exhibited  by  the  Attor- 
ney-Greneral  on  the  behalf  both  of  idiots  and  lunatics, 
considering  them  as  under  the  peculiar  protection  of 
the  Crown;  and  particularly,  if  the  interests  of  the 
committee  have  clashed  with  those  of  the  lunatic;  but 
m  such  cases,  a  proper  relator  ought  to  be  named; 
(Redes.  Tr.  PI.  29);  and  where  a  person  found  a  lu- 
natic has  had  no  committee,  such  an  information  has 
been  filed,  and  the  Court  has  proceeded  to  give  direc- 
tions for  the  care  of  the  property  of  the  lunatic,  and 
for  proper  proceedings  to  obtain  the  appointment  of 
a  committee.  (Redes.  Tr.  Fl.  29). 
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Section  5. 

Suin^  in  Fortnd  Pauperis. 

There  is  a  description  of  persons  who  are  allowed 
to  prosecute  and  defend  their  rights  in  this  Court 
without  incurring  the  same  measure  of  costs  which 
falls  upon  suitors  in  general,  hy  suing  or  defending 
in  formd pauperis.  A  pauper,  in  the  eye  of  this 
Court,  is  a  person  who  will  himself  swear,  the  affidavit 
of  a  third  person  not  heing  sufficient,  (1  Dick.  136), 
that  he  is  not  worth  five  pounds  after  all  his  debts 
are  paid,  his  wearing  apparel  and  the  matter  in 
question  (if  he  is  not  in  possession  of  it),  only 
excepted.  But  if  the  party  is  in  possession  of  the 
subject-matter  in  dispute,  and  which  is  worth  more 
than  five  pounds,  he  cannot  except  it  in  his  affidavit, 
and  therefore  will  not  be  regarded  as  a  pauper.  (11  Ves. 
49).  A  person  so  circumstanced,  whether  he  be  plain- 
tifip  or  defendant,  may,  upon  petition  to  the  Master  of 
the  Bolls,  with  the  necessary  affidavit  annexed  to  it, 
supported,  if  he  is  plaintifiP,  by  a  certificate  under 
counsel's  hand,  that  he  has  just  cause  of  suit — ^but  if 
he  is  defendant,  without  any  certificate — obtain  an 
order  admitting  him  to  sue  or  to  defend  informdpaxir 
peris,  and  assigning  him  counsel  and  a  sixderk;  and 
the  plaintiff  may  procure  this  order  before  or  after  bill 
filed ;  and  it  is  said,  that,  in  the  latter  case,  no  certificate 
is  necessary.  An  order  to  sue  in/ormd  pauperis  is  in- 
effectual until  served,  anSd  the  party  obtaining  it  will 
on  that  ground  be  liable  to  pay  dives  costs.  (Ballard 
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T.  CaiUng,  2  Kee.  606).  It  is  necessary  where  a 
motion  is  made  on  behalf  of  a  psaper,  that  the 
notice  should  be  signed  by  his  derk  in  court.  (Perry 
T.  JFaUker,  5  Jur.  1031— R.) 

A  party  suing  in  formd  pauperis,  and  proving  sue- 
cessful,  is  entitled  to  ordinary  costs.  (Roberts  v. 
Lhyd,  2  Bear.  376).  In  a  recent  case,  a  defendant 
was  dispaupered,  with  the  costs  of  the  application, 
on  afGidaTits  which  were  not  wholly  contradicted  by 
him,  shewing  that  he  was  not  in  bad  circumstances. 
(R&mUlff  T.  Orint,  2  Bear.  186).  So,  a  defendant, 
who  was  the  executor  and  residuary  l^atee,  who  had 
obtained  an  order  to  sue  m  /armd  pauperis,  having 
afterwards  taken  the  benefit  of  the  Insolvent  Act, 
he  was  dispaupered  on  the  ground  that  he  was  then 
defending  in  his  representative  character  only.  (Old* 
field  T.  Cobbeit,  2  Beav.  444). 


Section  6. 

Security /or  Costs. 

Where  the  plainti£f  is  resident  abroad,  the  Court  JJS?"^?©] 
will  generally,  on  the  application  of  the  defendant,  {ISj^SJJlS*^, 
order  him  to  give  security  for  the  costs  of  the  suit,  ^'^f^ 
unless  there  be  co-plaintiffs  resident  within  the  juris-  ^^* 
diction  (6  Ves.  612);  or  the  plaintiff  be  residing 
abroad  in  an  official  capacity  (1  Dick.  154),  as  where 
the  plaintiff,  a  naval  officer  on  half-pay,  had  resided 
sixteen  years  in  Barbadoes,  where  he  held  the  office 
of  captain  of  the  port,  under  the  appointment  of  the 
Crown.  (Evelyn  v.  Chippendale^  9  Sim.  497) •     So 
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a  plaintiff  who  has  wilfully  misdescrihed  his  residence 
will  be  ordered  to  give  security  for  costs;  (Sandys  ▼• 
Lonff,  7  Sim.  140);  but  this  rule  does  not  extend  to 
cases  where  it  is  done  innocently  and  from  mere 
error.  (Simpson  v.  Burton,  1  Beav.  556.) 
(Then  the  The  appHcatiou  for  this  security,  generally,  should 
Eouid  be  be  made  before  the  defendant  takes  any  steps  in  the 
cause;  for  if  the  defendant,  knowing  from  the  bill 
itself,  or  by  other  means,  that  the  plaintiff  is  abroad, 
takes  a  step  in  the  cause,  he  cannot  have  this 
security  for  costs.  (2  Ves.  24;  2  Bro.  C.C.  609). 
But  if  the  defendant  is  at  the  time  this  step  is 
taken  ignorant  of  the  above  fact,  he  may  obtain 
the  security  in  any*  stage  of  the  cause,  as  soon  as 
it  comes  to  his  knowledge.  (2  Ves.  24;  2  Dick.  799). 
And  if  the  plaintiff  goes  abroad  after  answer,  with 
the  intention  of  residing  and  being  domiciled  there, 
a  security  for  costs  will  be  required,  as  well  as  in  the 
ordinary  case,  where  he  is  abroad  on  filing  the  bill. 
(14  Yes.  518).  But  the  mere  fact  that  the  plaintiff 
is  going  abroad,  is  not  sufficient  to  induce  the  Court 
to  require  this  security.  (5  Ves.  699;  15  Ves.  2). 
Neither  will  it  be  sufBcient  that  the  plaintiff  has  ac- 
tually left  the  kingdom,  unless  also  it  appears  he  had 
done  so  to  settle  abroad  (2  Dick  775);  much  less,  if 
it  appears  he  intends  to  return  to  this  country.  (15 
Ves.  3). 
i»e«ecurity       Bv  the  40th  (L.  &  B.)  it  is  ordered,  "  That  the 

I  all  cases  ''  , 

»^ab(md    <  penal  sum  in  the  bond  to  be  given  as  a  security 

*  to  answer  costs  by  any  plaintiff  who  is  out  of  the 

*  jurisdiction  of  the  Court,  be  increased  from  forty 
'  pounds  to  one  hundred  pounds.*'    'Upon  this  Order 
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it  has  been  held^  that  a  bond  in  the  increased  penalty 
of  £100,  as  required  by  this  order,  is  to  be  given  in 
^  cases  where  security  for  costs  is  required  by  the 
Court.  (Bailey  y^Gnndrtf,  1  Kee.  53). 


CHAPTER  VI. 

OF   THE    BILL. 


1.  Fbrmo/BiHf'2^.  i   3.  InterrogatorieSf  ZO, 

2.  Parties,  24,  \   4.  Prayer  of  ProceM,  Zi, 


Section  1. 

Form  of  the  Bill, 
A  BILL  in  Chancery,  according  to  its  usual  forma-  Form  of  a  bui 

•  1%     '  ,nTi».j***  Chancery, 

tion,  consists  of  nine  separate  parts:  1st.  Ine  Ad- 
dress; 2nd,  the  Names  and  Descriptions  of  the 
Plaintiffs;  drd,  the  Stating  Part,  which  contains  the 
various  allegations  on  which  the  plaintiff  grounds  his 
claim  to  the  aid  of  the  Court,  or  to  relief,  as  it  is 
technically  called;  4th,  the  General  Charge  of  Con- 
federacy; 5th,  the  Special  Charges;  6th,  the  Aver- 
ment that  the  acts  complained  of  are  contrary  to 
Equity,  and  that  the  plaintiff  has  no  remedy  at  Law; 
7th,  the  Interrogatories,  in  which  the  plaintiff  in- 
terrogates the  defendants  to  the  facts  stated  or 
charged;  8th,  the  Prayer  for  Relief;  and  9th,  the 
Prayer  for  Process. 
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cJS^hlm?**      The  orders  recently  issued  by  Lords  Cottenham 
°"**^  and  Langdale  have  laid  the  foundation  for  extensive 

alterations  in  the  forms  of  equity  pleading.  In  regard 
to  the  bill  especially,  they  are  of  the  most  sweeping 
character,  and  strike  at  the  root  of  the  very  prin* 
ciples  on  which  it  has  hitherto  been  constructed. 
These  orders  apply  to  three  of  its  most  essential 
parts:  the  Parties,  the  Interrogating  Part,  and  the 
Prayer  of  Process. 


Section  2. 

Parties, 

rhe  old  rule,      The  rule  has  hitherto  been,  that  all  persons,  hav- 
Knu  inter-     iug  any,  the  slightest,  interest  in  the  matters  in  liti- 

Mtedmustbe      °.      "^^  ^  '  .  .        ,  .         , 

'M^,  consi-  gation,  were  necessary  parties  to  the  smt :  this  rule, — 
most  unnecessary,  certainly,  for  the  attainment  of 
the  substantial  ends  of  justice, — has  been  the  pro- 
lific source  of  expense  and  delay,  and,  not  un£re- 
quently,  of  the  total  denial  of  justice.  To  this  rule, 
necessity  has  long  since  supplied  some  exceptions. 
One  of  these  is,  that  a  single  creditor  may  sue  on  be- 
half of  himself  and  all  other  creditors  of  a  deceased 
party  for  the  administration  of  his  estate.  Another  is, 
that  in  a  suit  for  the  administration  of  the  estate  of  a 
testator  or  intestate,  the  general  creditors  and  legatees 
are  not  necessary  parties,  but  are  sufficiently  repre* 
sented  by  the  executors  or  administrators.  It  has  also 
been  settled,  where  there  are  a  great  number  of  per- 
sons having  a  common  interest,  and  when  it  would  be 
impossible,  if  all  were  made  parties,  that  the  suit 
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could  ever  be  brought  to  a  conclusion,  that  a  few 
indiyiduals  may  sue  on  behalf  of  all  the  members  of 
the  company,  except  such  as  are  made  defendants: 
but  the  rule  is  so  vague  and  uncertain  that  it  is  ex- 
tremely difficult  to  apply  it  in  individual  cases.  The 
rule  of  the  Court  in  cases  of  this  sort  was  on  several 
occasions  the  subject  of  observation,  and  its  incon- 
trenience  pointed  out  by  the  late  Lord  Chancellor. 
On  the  last  of  these  occasions  {Walworth  v.  Holt,  5 
Jur.  237),  his  Lordship  said — '<  There  are  strong 
'  authorities  to  shew,  that,  to  abill  praying  dissolution, 
'  all  the  partners  must  be  parties,  and  here  they  are 
'  so  numerous,  that  that  is  impossible.  If,  therefore, 
'  the  two  rules  contended  for,  namely,  that  a  dissolu- 
^  tion  must  be  prayed,  and  all  the  partners  made  par- 
'  ties  to  the  bill,  are  to  be  supported,  it  is  manifest, 
'  that  the  doors  of  the  Court  would  be  shut  against 
'  suitors  in  all  cases  where  the  partners  were  nu- 
'  merous ;  which  would  be  nothing  less  than  an 
'  absolute  denial  of  justice.  The  result  is  sufficient 
'  to  shew  that  cannot  be  the  law.  In  Mare  v. 
^  Malaehy^  (1  My.  &  C.  559),  and  more  recently  in 
'  Taylor  V.  Salmon,  (4  My.  &  C.  134),  I  have  had 
'  occasion  to  observe,  that,  '  It  is  the  duty  of  the 
'  Court  to  adapt  its  practice  and  course  of  proceed- 
^  ings  as  far  as  possible  to  the  existing  state  of  society, 
'  and  to  apply  its  jurisdiction  to  all  those  new  cases 
'  which,  from  the  progress  daily  making  in  the  affairs 
of  men,  must  continually  arise,  and  not,  from  too 
'  strict  an  adherence  to  forms  and  rules  established 
under  very  different  circumstances,  decline  to  ad- 
minister justice,  and  to  enforce  rights  for  which 
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'  there  is  no  other  remedy/    This  has  always  been 

*  its  principle,  though  it  has  not  always  been  attended 
'  to.  On  this  principle  the  Court  has  acted  in  doing 
'  away  with  the  necessity  of  making  persons  parties. 

*  In  Cockbum  v.  Thomson  (16  Yes.  326),  Lord  Eidon 
'  says,  '  The  strict  rule  is,  that  all  persons,  materiaDy 

*  interested  in  the  subject  of  the  suit,  however  nn- 
'  merous,  ought  to  be  parties,  that  there  may  be  a 
'  complete  decree  between  all  parties  haying  material 

*  interests;  but,  that  being  a  general  rule,  established 
'  for  the  conyenient  administration  of  justice,  must 
'  not  be  adhered  to  in  cases,  to  which,  consistently 
'  with  practical  convenience,  it  is  incapable  of  a];^- 
'  cation.'  The  difficulty  is  one  which  must  be  over- 
'  come,  and  if  it  were  necessary  to  go  further  than 

*  is  required  by  the  present  case,  or  even  to  go  against 
'  any  established  authority,  in  order  to  open  the 
'  dooTB  of  the  Court  to  those  who  cannot  find  relief 
'  elsewhere,  I  should  not  shrink  from  such  an  ezer- 
<  dse  of  its  jurisdiction;  but  there  is  sufficient  autho- 
'  rity,  and  more  in  favour  of  this  bill  than  against  it." 
From  this  line  of  remark  it  may  be  inferred,  that 
whenever  a  suitable  case  should  have  arisen,  his 
Lordship  would  not  have  hesitated  to  apply  a  judi- 
cial correction  to  a  rule  of  practice  so  little  adapted 
to  the  transactions  of  the  present  day.  To  the  caaei 
here  adverted  to,  the  new  Orders  have  not  applkd 
any  remedy.  They  have,  however,  introduced  some 
beneficial  alterations,  which  might  with  great  advan- 
tage have  been  made  more  extensive. 

It  has  been  observed,  that  general  creditors  and 
legatees  are,  according  to  the  present  practioe,  rqiie- 
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sented  by  executors  or  administrators,  and  are  not 
necessary  parties  to  a  suit  for  the  administration  of 
the  estate.    It  is  now  to  be  added,  that  where  sche« 
dnled  debts  or  legacies  are  charged  on  real  estate, 
then  the  creditors  and  legatees  were  necessary  parties. 
There  is  no  reason  why  these  persons  should  not  be 
represented  by  derisees  in  tmst,  having  the  absolute 
control  over  the  real  estate,  on  the  same  principle  that 
general  creditors  and  legatees  are  represented  by  the 
execntor  or  administrator.  The  two  cases  are  perfectly 
analogous.  In  conformity  with  this  viewof  the  subject, 
it  has  been  ordered,  therefore,  '*  That  in  all  suits  con-  penons  bene 
'  ceming  real  estate  which  is  vested  in  trustees  by  de*  mte/iu  the 
'  Tise,  and  such  trustees  are  competent  to  sell  and  give  real  esute 
'  discharges  for  the  proceeds  of  the  sale,  and  for  the  parties  when 
'  rents  and  profits  of  the  estate,  such  trustees  shall  in  trust  can 

...  gjve  a  good 

'  represent  the  persons  beneficially  interested  in  the  uncharge. 
'  estate  or  the  proceeds,  or  the  rents  and  profits,  in 
'  the  same  manner,  and  to  the  same  extent,  as  the 
'  executors  or  administrators  in  suits  concerning  per- 
'  sonal  estate  represent  the  persons  beneficially  inte- 

*  rested  in  such  personal  estate;  and  in  such  cases  it 
'  shall  not  be  necessary  to  make  the  persons  benefi- 

*  dally  interested  in  such  real  estate,  or  rents  and 
'  profits,  parties  to  the  suit.  But  the  Court  may  upon 
'  consideration  of  the  matter  on  the  hearing,  if  it  shall 
'  so  think  fit,  order  such  persons  to  be  made  parties/' 
(C.  &  L.  30). 

This  rule  applies  to  all  cases  in  which  the  devisees 
in  trust  "are  competent  to  sell  and  give  discharges  for 
the  proceeds  of  the  sale,  and  for  the  rents  and  pro- 
fits of  the  estate."    It  appUes,  therefore,  not  only  to 

c2 
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cases  where  there  is  an  express  declaration  that  the  re- 
ceipt of  the  trustees  shall  be  a  validdischarge;  but  also 
to  all  those  cases  where,  in  the  absence  of  any  such 
declaration,  it  has  been  held  upon  the  whole  context 
of  the  will  that  such  a  power  is  to  be  implied  (a) :  a 
question  oftentimes  of  great  difficulty,  with  reference 
to  which  the  last  period  of  the  order  was  probably 
inserted,  which  empowers  the  Court  at  the  hearing, 
'^  if  it  should  so  think  fit,"  to  order  the  parties  bene- 
ficially interested  to  be  made  parties,  in  order  that  the 
question,  whether  the  trustees  are  or  are  not  compe- 
tent to  give  a  vaHd  discharge,  may  be  properly  con- 
tested. 

It  has  been  said,  that  unless  the  trustees  have 
power  to  give  discharges,  as  well  *  for  the  rents  and 
profits'  of  the  estate  as  for  the  proceeds  of  the  sale, 
this  order  does  not  apply.  It  may,  perhaps,  be 
argued,  that  where  the  legal  estate  is  vested  in  trus- 
tees with  power  of  sale,  and  their  receipt  to  be  a  good 
discharge  for  the  purchase-money,  the  power  to  give 
a  good  receipt  for  the  intermediate  rents  and  profits 
ought  to  be  impHed;  unless  such  a  construction  pre- 
vail, the  operation  of  the  order  will  be  most  inju- 
riously narrowed.  It  seems  difficult  to  discover  any 
good  reason  why  this  order  should  not  have  been 
extended  to  suits  concerning  real  estate  vested  in 
trustees  by  deed,  as  well  as  by  devise. 


(a)  See  the  cases  collected  in  another  publication  of  mine, 
(Theory  and  Practice  of  Conveyancing,  Vol,  I.  p.  91) ;  and 
Eland  v.  Eland,  1  Beav.  235  ;  S,  C,  4  My.  &  Cr.  420  ;  Ball 
Y.  Harris f  Id.  264;  Page  Y,Adam,  5  Jur.  793,  since  decided. 
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In  suits  to  carry  into  efPect  the  trusts  of  a  devise 
of  real  estate,  the  heir  at  law,  according  to  the  set- 
tled practice  of  this  Court,  has  hitherto  been  a  ne- 
cessary party.  By  the  orders  under  consideration, 
it  is  provided,  that  '<  In  suits  to  execute  the  trusts  of 
'  a  will,  it  shall  not  be  necessary  to  make  the  heir 

*  at  law  a  party;  but  the  plaintifip  shall  be  at  li- 

*  berty  to  make  the  heir  at  law  a  party  where  he  de- 

*  sires  to  have  the  will  estabhshed  against  him."  (C. 
&  L.  31).  This  order  would  seem  to  cover  all  cases 
where  the  will  proves  itself,  or  where  it  can  be  proved 
by  the  attesting  witnesses. 

The  last  order  affecting  the  practice  of  the  Court 
as  to  parties  seems  to  have  its  application  chiefly  in 
the  instance  of  bonds,  in  which  there  is,  for  the  most 
part,  a  joint  and  several  liability.  It  very  often  hap- 
pens in  cases  of  this  description,  that  there  is  only  one 
person  capable  of  answering  the  plamti£f's  demand. 
The  rule  which  requires  the  plaintiff  in  such  a  case  to 
bring  all  the  other  parties  before  the  Court,  though 
sufficiently  harassing  to  the  suitor,  can  yet  be  no 
benefit  whatever  to  any  party  in  the  cause.  It  has, 
therefore,  been  provided,  "  That  in  all  cases  in  which 
'  the  plaintiff  has  a  joint  and  several  demand  against 
'  several  persons,  either  as  principals  or  sureties,  it 
'  shall  not  be  necessary  to  bring  before  the  Court,  as 
'  parties  to  a  suit  concerning  such  demand,  all  the 

*  persons  liable  thereto;  but  the  plaintiff  may  pro- 

*  ceed  against  one  or  more  of  the  persons  severally 

*  liable."     (C.  &  L.  32.) 
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Section  3. 


Of  the  Interrogatories, 

According  to  the  practice  which  has  hitherto 
pretailed,  the  defendant,  or  each  of  the  defendants, 
when  there  were  more  than  one«  was  bound  to  an* 
swer  directly  and  fully,  not  merely  all  the  interro- 
gatories, but  every  fact  stated  or  charged,  whether 
interrogated  to  or  not.  To  require  ftam  a  defend- 
ant answers  to  a  long  series  of  interrogatories  of 
which  he  had  no  knowledge,  nor  any  means  of  draw- 
ing a  conclusion  as  to  his  belief,  or  otherwise,  was 
only  to  add  to  the  length  of  the  record  and  the  costs 
of  the  suit.  On  the  other  hand  to  interrogate  the 
bill,  and  yet  hold  the  defendants  liable  to  answer  some 
incidental  and  probably  immaterial  allegation  stated 
or  charged,  but  not  interrogated  to, — or,  it  might 
happen,  some  material  allegation  or  charge  intention- 
ally omitted  to  be  interrogated  to, — was  only  to  lay 
a  trap  to  mislead  the  defendant  into  putting  in  an 
insufficient  answer.  A  remedy  has  now  been  ap- 
plied to  both  cases.  By  the  16th  of  the  new  Or- 
oefendant      dcrs  (C.  &  L.),  it  is  ordcrcd,  *'  That  a  defendakit 


not  to  answer 


any  statement '  shsll  uot  bc  bouud  to  auswcr  any  statement  ot 

or  charge  un-  •     ^i       i  -11  1  •hi 

less  interro-    <  charge  m  the  bill,  unless  specially  and  particularly 
*  interrogated  thereto:  and  a  defendant  shall  not  be 

<  bound  to  answer  any  interrogatory  in  the  bill,  ex- 

<  cept  those  interrogatories  which  such  defendant  is 
if  defendant  '  required  to  answer;  and  where  a  defendant  shall 
jcuchOT^wCTto  *  answer  any  statement  or  charge  in  the  bill,  to  which 
impertinent.    '  he  is  uot  interrogated,  only  by  stating  his  ignorance 


COURT  OF   CHANCERY.  31 

*  of  the  matter  so  stated  or  charged,  such  answer 

*  shall  he  deemed  impertineiit/'    It  is  further  order- 
ed,- 

*'  That  the  interroeatories  contained  in  the  interro-  internmito 

vIaa  tf\  nn  /li 

*  eatine  part  of  the  bill,  shall  be  divided  as  conve-  vided  and 

°         °   *  numbered. 

'  nientlj  as  may  be  from  each  other,  and  numbered 

<  consecatiyely  1,  2,  3,  &c.,  and  the  interrogatories 
'  which  each  defendant  is  required  to  answer  shall  be 

<  spedfied  in  a  note  at  the  foot  of  the  bill,  in  the 
« form  or  to  the  effect  following;  that  is  to  say, — 

*  The  defendant  (A.  B.)  is  required  to  answer  the  Defendant  to 

answer  oulv 

*'  intarrogatories  numbered  respectively  1,  2,  3,  &c.;  suchinter- 

<  and  the  office  copy  of  the  bill  taken  by  each  de-  ^e » required 

*  •'        .  .  •'  ,  to  answer: 

<  fendant  shall  notoontam  any  mterrogatones  except  ofHcecopy 

*  those  which  such  defendant  is  so  required  to  an-  ^'"* 

*  swer,  unless  such  defendant  shall  require  to  be  fur- 

*  nished  with  a  copy  of  the  whole  bill."  (Id.  17). 

Upon  this  order  a  question  has  been  raised, 
whether  its  meaning  be  that  each  interrogatory 
shall  be  so  framed  as  to  be  distinct  from  and  in- 
dependent of  the  others,  and  each  interrogatory 
numbered  separately, — or  whether  the  meaning  be, 
that  the  interrogatories  shall  be  divided  ''as  con- 
veniently as  may  be"  into  batches,  and  that  such 
batches  shall  be  numbered  consecutively  1,  2,  3,  &c. 
Suppose,  for  instance,  that  answers  are  required 
to  ^e  first  twenty  interrogatories  from  all  the 
defendants,  an  answer  to  the  next  interrogatory 
required  from  only  one  of  the  defendants,  answers 
to  the  next  ten  from  three  of  the  defendants,  to  the 
next  five  from  two  of  the  defendants,  and  so  on. 
Does  the  order  mean  that  each  separate  interrogatory 
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is  to  be  Dfumbered  consecutively,  or  only  the  sncces- 
sive  batches  ?  There  can  hardly  be  a  question  that 
the  latter,  if  not  the  true,  is  at  all  events  the  most 
reasonable,  interpretation  that  can  be  given  to  the 
order. 

A  familiar  illustration  of  the  working  of  the  order 
will  occur  at  once  in  the  case  of  an  heir  at  law»  made 
defendant  for  the  purpose  of  admitting  the  will. 
Instead  of  requiring  him  to  answer  all  the  allega- 
tions of  the  bill,  he  will  be  required  to  answer 
merely  to  the  death  of  the  testator  and  the  validity 
of  the  will,  as  a  devise  of  real  estate.  Where  any 
of  the  defendants  are  infants,  as  in  such  a  case  the 
plaintiff  must  prove  his  own  title  notwithstanding 
the  admissions  of  the  other  defendants,  it  will  be 
perfectly  useless  to  call  on  them  to  answer  any 
interrogatories  on  the  facts  which  constitute  the 
plaintiff's  title;  it  will  be  sufficient  to  call  on  them 
to  answer  the  interrogatories  grounded  on  the  state- 
ments which  shew  that  they  have  such  interests  as 
are  alleged  in  the  matters  in  dispute,  and  so  are 
proper  litigating  parties.  If  the  bill,  for  example, 
were  to  foreclose  a  mortgage,  it  would  be  proper  to 
interrogate  them  as  to  the  allegations,  shewing  that 
they  were  interested  in  the  equity  of  redemption;  it 
would  be  perfectly  nugatory  to  interrogate  them  as 
to  the  plaintiff's  title;  since,  whatever  admissions 
the  adult  defendants  might  make,  the  plaintiff  would 
still  have  to  prove  it,  as  against  the  infant  defendants. 
This  order,  if  honestly  carried  out,  will  be  exten- 
sively subservient  to  simplifying  the  record,  and 
consequently  reducing  the  expenses  of  the  suit  in 
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every  stage.  At  the  same  time  it  must  be  admit- 
ted, that  it  imposes  a  most  onerous  responsibility 
on  the  draftsman,  and  will  give  rise  to  much  con- 
tention in  Court. 

It  is  further  ordered,  ''That  the  note  at  the  foot  Note  at  foot 
'  of  the  bill,  specifying  the  interrogatories  which  comidered 

^     ,   -      ,      f.  .     :i.  1    11  1  partofit. 

*  each  defendant  is  reqmred  to  answer,  shall  be  con- 
'  sidered  and  treated  as  part  of  the  bill;  and  the 
'  addition  of  any  such  note  to  the  bill,  or  any  alteration 
'  in  or  addition  to  such  note  after  the  bill  is  filed, 
'  shall  be  considered  and  treated  as  an  amendment  of 

*  the  bill."  (Id.  18).  The  note  is  part  of  the  bill, 
and  must  be  most  carefully  considered,  since  any 
alteration  in  it  must  be  made  upon  an  order  to  amend, 
which  can  only  be  obtained  in  the  usual  manner,  and 
subject  to  the  limitations  prescribed  by  the  practice 
of  the  Court. 

For  the  purpose  of  providing  for  the  consequen-  Fomofthe 
tial  alteration  in  the  introductory  words  to  the  inter-  words  ^  Sie 
rogatories,  it  is  ordered,  "  that  instead  of  the  words  ries. 
'  of  the  bill  now  in  use  preceding  the  interrogat- 
'  ing  part  thereof,  and  beginning  with  the  words 

*  *  To  the  end  therefore,*  there  shall  hereafter  be 
<  used  words  in  the  form  or  to  the  effect  foUow- 

*  ing :   *  To  the  end,  therefore — That  the  said  de- 

*  fendants  may,  if  they  can  shew  why  your  orator 

*  should  not  have  the  relief  hereby  prayed,   and 

*  may,  upon  their  several  and  respective  corporal 
'  oaths,  and  according  to  the  best  and  utmost  of  their 

*  several  and  respective  knowledge,  remembrance,  in- 

*  formation,  and  belief,  full,  true,  direct,  and  perfect 

*  answer  make  to  such  of  the  several  interrogatories 

c3 
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'  hereafter  numbered  and  set  fbrth,  as  by  the  note 

*  hereunder  written  they  are  respectively  reqtdred  to 

*  answer;  that  is  to  say :  — 

"  I .  Whether,  &c. 
2.  Whether,  &c."  (Id.  19). 


Section  4. 

Prayer  of  Process. 

Hitherto  it  has  been  the  practice  to  require  all 
the  defendants  to  appear  and  answer  the  bill,  and 
however  immaterial,  might,  as  to  the  merits  <^  the 
cause,   be  the  appearance  and  answer  of  any  one 
or  more  of  the  defendants,  the  plaintiff  could  not  in 
general  proceed  to  set  down  his  cause  for  hearing  till 
he  had  got  the  answers  of  all  the  defendants.     The 
only  exceptions  were  the  case  of  taking  the  bill  pro 
confesso,  when  that  could  be  done,  as  against  defend^ 
ants,  whose  appearance  or  answer  could  not  be  got  in-~ 
a  tedious  process;  and  the  case  of  a  defendant  being 
out  of  the  jurisdiction,  a  fact  which  it  was  necessary 
to  charge  in  the  bill,  and  prove  by  evidence  in  the 
cause.     Now  it  is  obvious^  where  no  relief  is  ai^ed 
against  a  defendant,  that  he  must,  in  general,  be 
merely  a  formal  party,  and  that  the  cause  may  go  on 
as  well  without  as  with  him.     There  may  be  rea- 
sons, independent  of  any  such  rehef,  which  would 
render  it  desirable  on  the  part  of  the  plaintiff  that  such 
a  defendfint  should  be  before  the  Court,  and  should 
put  in  his  answer;  as  there  may,  on  the  other  hand, 
be  reasons  why  such  a  defendant  should  desire  to  be 
an  active  party  in  the  cause.     Considerations  of  this 
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kind  seem  to  have  suggested  the  following  order, 
which  will  greatly  simplify  the  record,  and  enable  the 
plaintiff,  in  many  cases,  to  bring  a  cause  to  a  conclu- 
sion, when  its  effectual  prosecution  would  other- 
wise be  entirely  suspended.  If  the  defendant,  whom 
the  plaintiff  judges  unnecessary  in  the  actual  prosecu- 
tion of  the  cause,  choose  to  come  in,  he  may  do  so,  at 
the  risk  of  having  to  pay  the  consequential  costs:  so, 
on  the  other  hand,  if  the  plaintiff  unnecessarily  call 
upon  a  defendant  to  appear  and  answer,  he  is  liable  to 
pay  the  costs  of  the  proceedings  consequent  thereon, 
if  the  Court  think  proper.  By  the  order  in  question, 
it  is  provided,  ''That  where  no  account,  payment, 
'  conveyance,  or  other  direct  relief  is  sought  against  a 
'  party  to  a  suit,  it  shall  not  be  necessary  for  the 
'  plaintiff  to  require  such  party,  not  being  an  infant, 
'  to  appear  to  and  answer  the  bill.  But  the  plaintiff 
'  shall  be  at  liberty  to  serve  such  party,  not  being 

<  an  infant,  with  a  copy  of  the  bill,  whether  the 

*  same  be  an  original,  or  amended  or  supplemental 
'  bin,  omitting  the  interrogating  part  thereof:  and 
'  such  bill,  as  against  such  party,  shall  not  pray 

*  a  subpoena  to  appear  and  answer,  but  shall  pray 
'  that  such  party,  upon  being  served  with  a  copy 
'  of  the  bill,  may  be  bound  by  all  the  proceedings  in 

*  the  cause.  But  this  order  is  not  to  prevent  the 
'  plaintiff  from  requiring  a  party  against  whom  no  ac- 

*  count,  payment,  conveyance,  or  other  direct  relief  is 

<  sought,  to  appear  to  and  answer  the  bill,  or  from 

<  prosecuting  the  suit  against  such  party  in  the  ordi- 
'  nary  way,  if  he  shall  think  fit."  (C.  &  L.  23). 
The  mode  in  which  this  order  will  operate,  and  the 
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subsequent  orders  for  carrying  it  into  effect,  will  be 
more  fully  considered  in  a  subsequent  chapter. 


CHAPTER  VII. 

OF   SUBPCENAS^  AND  PARTICULARLY  OF   THE   SUB- 
P(ENA  TO   APPEAR   AND   ANSWER. 


1.  Of  Subpcnuu  generally  t 

36. 

2.  Of  the  Suhpttna  to  appear 

and  answer,  39. 

3.  Service  qf  the  Subpcena  to 

appear  and  answer ,  41. 


4.  Substituted  Service^  42. 
b.  Service  of  Subpcena  Abroad, 
44. 

6.  Affidavit  qf  Service,  48. 

7.  Irregular  Service,  49. 


Section  1. 

0/  Subpcenas  generally. 

It  has  been  stated  that  the  bill  concludes  with  a 
prayer  for  process.  The  process  is  a  writ  commonly 
called  a  subpoena>  commanding  the  defendants  to 
appear  on  a  day  named  and  answer  the  plaintiff's 
bill,  and  abide  by  the  decree  and  order  of  the  Court. 
This  particular  writ  is  called  a  ''  Subpoena  to  appear 
and  answer."  The  writ  of  subpoena  is  used  for  a 
variety  of  other  purposes,  and  derives  in  each  case 
its  distinctive  appellation  from  the  special  occasion 
to  which  it  is  applied:  as.  Subpoena  to  rejoin;  Sub- 
poena to  hear  judgment;  Subpoena  for  costs,  &c. 
The  form  and  mode  of  issuing  these  writs  and  other 
particulars  incident  thereto^  are  collectively  prescribed 
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in  the  first  seven  of  Lord  Brougham's  orders^  in  which 
it  is  ordered,  "That  all  writs  of  suhpoena  in  this  wntaofiub- 
^  Court  shall  be  prepared  by  the  soHcitor  of  the  party  prepared  by 
^  requiring  the  same,  and  that  the  seal  for  sealing  the 

*  same  shall  be  marked  or  inscribed  with  the  words 
'  *  Subpoena  Office,   Chancery/      And  such  writs 

*  shall  be  in  the  forms  mentioned  at  the  foot  of  these 

*  orders,'^  or  as  near  as  may  be,  with  such  alterations 

*  and  variations  as  circumstances  may  require.  (B.  1). 

<  That  a  praecipe  in  the  usual  form,  and  containing  Precipe  in  the 
'  further  the  particulars  hereinafter  mentioned  (as  to  and  also  con. 

<  the  names  and  residences  of  the  solicitors  issuing  othcnr  specified 

*  the  same)  shall  in  all  cases  be  delivered  and  filed  at  be  delivered 

^  and  filed  at 

*  the  Subpoena  Office.     And  that  on  a  subpoena  for  gw  subpcena 

<  costs  being  sealed,  the  certificate  or  report  shall  be 

*  produced  to  the  officer  sealing  the  writ  as  his  autho- 

'  rity  for  sealing  it.  (B.  2).     That  the  name  or  firm  indorsement 

<  and  the  place  of  business  or  residence  of  the  soUcitor  cipe. 

*  or  solicitors  issuing  a  subpoena,  shall  be  indorsed 

<  thereon ;  and  where  such  soHcitors  shall  be  agents 

*  only,  then  there  shall  be  further  indorsed  thereon 

<  the  name  or  firm  and  place  of  business  or  residence 

*  of  the  principal  soUcitor  or  solicitors.  (B.  3).     That  service  of 

<  the  service  of  subpoenas  shall  be  efiected  by  de- 

*  Hvering  a  copy  of  the  writ  and  of  the  indorsement 

*  thereon,  and  at  the  same  time  producing  the  ori- 

*  ginal  writ;  and  that  in  all  cases  where  a  subpoena 

*  might  heretofore  have  been  served  by  leaving  the 

*  body  thereof  at  the  party's  dwelling-house,  or  other- 

*  wise  than  personally,  it  shall  be  sufficient  to  leave  a 


*  See  App.  p.  xxxvi. 
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*  copy  of  such  subpoena  in  the  same  manner^  pro- 

<  dudng  the  original  writ  to  the  person  with  whom 
cottf  of  sub-  <  such  copy  shall  be  so  left.  (B.  4).  That  every  sub- 

'  poena,  other  than  a  subpoena  duces  tecum,  shall  con- 

<  tain  three  names  where  necessary  or  required,  and 

*  that  a  gross  sum  or  fee  of  twelve  shillings  and  six- 
'  pence  shall  be  the  amount  allowed  in  costs  for  every 

*  subpoena  duces  tecum,  including  the  praecipe,  attend- 
'  ance,  and  sum  paid  for  sealing,  and  five  shillings  and 

*  tenpence  each  for  all  other  subpoenas ;  in  addition 
'  to  which  last-mentioned  sum,  the  solicitor  suing  out 

*  the  same  shall  be  allowed  one  fee  of  six  shillings 

*  and  eight-pence  for  the  praecipes  and  attendance  on 
'  sealing  such  subpoenas  as  heretofore,  where  the  num- 
'  ber  of  names  included  therein  shall  not  exceed  nine, 

*  and  if  they  shall  exceed  nine  in  number,  then  an  ad- 

*  ditional  fee  of  six  shillings  and  eight-pence,  and  if 
'  they  exceed  eighteen,  a  further  fee  of  six  shillings 
'  and  eight-pence,  and  so  in  proportion  for  every  ad- 

*  ditional  number  of  nine  names  included  in  such  sub- 

<  poenas.  (B.  5).  That  no  more  than  three  per- 
'  sons  shall  be  included  in  one  subpoena  duces  tecum; 

Costs  of  sub-  *  and  that  the  party  suing  out  the  same  shall  be  at 

tecum.  <  liberty  to  sue  a  subpoena  for  each  person  if  it  shall 

'  be  deemed  necessary  or  desirable,  and  that  the  sum 

'  of  twelve  shillings  and  sixpence  shall  be  allowed  in 

*  costs  for  every  such  subpoena,  including  the  praecipe, 

*  attendance,  and  sum  paid  for  sealing  the  same. 
Time  within  *  (^«  ^)«  That  the  time  for  serving  any  subpoena 
S^muJ^bT"  *  (except  for  costs)  shall  be  limited  to  the  last  day  of 
*^^^            *  the  term  next  following  the  term  or  vacation  in 

<  which  it  was  sued  out;  and  that  in  the  interval  be- 
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<  tween  the  suing  out  and  service  of  any  9ubpoBna» 
'  the  party  suing  out  the  same  shall  be  at  liberty  to 

*  correct  any  error  in  the  names  of  parties  or  wit- 

*  nessesy  and  to  have  the  writ  resealed  upon  payment 

<  to  the  clerk  at  the  Subpoena  Office  of  a  fee  of  one 
'  shilling,  and  at  the  same  time  leaving  a  corrected 
'  praecipe  of  such  subpoena  marked  '  altered  and  re- 
'  sealed/  and  signed  with  the  name  and  address  of 
'  the  solicitor  or  solicitors  suing  out  the  same."(B.  7). 


Section  2. 

Cftke  Subpcsna  to  appear  and  answer. 
The  subpoena  is  to  be  prepared  by  the  solicitor  of  Form  and 
the  party  requiring  it.     The  form  of  it  is  as  follows,  of^tub. 
or  as  near  as  may  be,   with  such  alterations  and 
variations  as  circumstances  may  require.  (B.  1.) 

YiCToaiA,  by  the  Grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith, 
To ,  greeting: 

We  command  you  [and  every  of  you,  where  more  than 
one  defendant"]  that  -within  [Jour  days  if  a  town  eauee,  or 
eight  days  if  a  country  cause"]  days  after  the  service  of  this 
writ  on  you,  exclusive  of  the  day  of  such  service,  laying  all 
other  matters  and  excuses  aside,  you  do  cause  an  appearance  to 
be  entered  for  you  in  our  High  Court  of  Chancery  to  a  BUI  [or 
as  the  case  may  be,  *' Information,''  or  '*  to  an  amended  Bill," 
or  "  Information,"  or  **  of  Revivor,"  or  "  Revivor  and  Sup- 
plement," or  "  Supplemental  Bill,"]  filed  against  you  by— 
[**  and  others"  or  **  another,"]  and  that  you  do  answer  con- 
cerning such  things  as  shall  then  and  there  be  alleged  against 
you,  and  observe  what  our  said  Court  shall  direct  in  this 
behalf,  upon  pain  of  an  attachment  issuing  against  your  per- 
son, and  such  other  process  for  contempt  as  the  Court  shall 
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award.    Witness  ourself  at  Westminster  the day  of — 

in  the  '^—  year  of  our  reign. 

COUBTBNAT. 

Instead  of  the  memorandum  hitherto  placed  at 
the  foot  of  the  subpoena,  it  is  now  ordered,  (C.  &  L 
14)^  ''That  the  memorandum  at  the  foot  of  the  sub- 
'  poena  to  appear  and  answer,  shall  hereafter  be  in 
'  the  form  following;  that  is  to  say, — 

'  Appearances  are  to  be  entered  at  the  Six  Clerks'  Office, 
in  Chancery  Lane,  London,  and  if  you  do  not  cause  your  ap- 
pearance to  be  entered  within  the  time  limited  by  the  above 
writ,  the  plaintiff  will  be  at  liberty  to  enter  an  appearance  for 
you ;  and  you  will  be  subject  to  an  attachment  and  the  other 
consequences  of  not  answering  the  plaintiff's  bill,  if  you  do  not 
put  in  your  answer  thereto  within  the  time  limited  by  the 
G^eral  Orders  of  the  Court  for  that  purpose.'  " 

Eyery  subpcena  shall  contain  three  names  where 
necessary  or  required  (B.  5).  At  the  time  of  ap- 
plying to  haye  the  subpoena  sealed,  the  solicitor  mnst 
leaye  a  preecipe  in  the  following  form: — 

**  Subpoena  A,  B.  to  appear  in  Chancery,  returnable  in  four 

days  lif  a  town  causet  or  in  eight  days  if  a  country  catue]  at 

the  suit  of  C  2>. 

(Solicitor's  name  and  address),** 

This  praecipe  must  be  indorsed  with  the  name  or  firm 
and  place  of  business  or  residence  of  the  soUcitors  or 
attomies  by  whom  it  is  issued,  and  when  such  soli- 
citors shall  be  agents  only,  then  there  shall  be  fur- 
ther indorsed  thereon  the  name  or  firm  and  place  of 
business  or  residence  of  the  principal  sohcitor  or  so- 
licitors. (B.  3).  This  praecipe  so  indorsed  must  be 
filed  at  the  Subpoena  (Mice.    (B.  2). 
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Section  3. 

Service  of  the  Subpoena  to  appear  and  answer. 

This  writ  is  to  be  served  by  delivering  a  copy  of  serriceafthe 
the  writ  and  of  the  indorsement  thereon>  and  at  the  ■"^^'*"'^ 
same  time  producing  the  original  writ;  and  where 
the  writ  might  heretofore  have  been  served  by  leav- 
ing the  body  thereof  at  the  party's  dwelling-house, 
or  otherwise  than  personally,  it  shall  be  sufficient  to 
leave  a  copy  of  such  subpoena  in  the  same  manner, 
producing  the  original  writ  to  the  person  with  whom 
such  copy  shall  be  so  left.  (B.  4).  Previous  to 
Lord  Lyndhurst's  Orders  it  was  usual  to  insert 
three  names  in  each  subpoena,  which  consisted  of 
a  body  under  seal  and  two  labels;  these  labels  were 
required  by  the  rules  of  the  Court  to  be  served 
personally y  (oftentimes  at  very  considerable  trou- 
ble, inconvenience  and  expense),  whereas  the  body 
might  be  served,  by  leaving  it  at  the  defendant's 
dwelling-house,  or  with  his  servant  or  one  of  his  fa- 
mily (Bea.  Ord.  Ch.  169,  171).  By  Lord  Lynd- 
hurst's Orders  the  name  of  one  defendant  only  was 
inserted  in  each  subpoena,  so  that  the  inconvenience 
of  personal  service  was  avoided.  By  Lord  Brougham's 
Orders  the  old  practice  of  inserting  three  names  in 
each  subpoena  having  been  returned  to,  it  was  very 
properly  provided,  that  where  the  subpoena  could 
have  been  theretofore  served  by  leaving  the  body 
ofiiht  writ,  it  should  be  good  service  to  leave  a  copy 
of  it.  (B.  4).  Service  of  a  subpoena  by  leaving  a  copy 
at  the  defendant's  residence,  sealed  up  in  a  letter. 
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at  the  same  time  producing  the  original,  is  r^lar. 
{The  Earl  of  Chesterfield  v.  Bandy  2  Beav.  263). 


Section  4. 

Substituted  Service. 
Defendant         The  Court  will  Order  sahstitnted  service  where 

rendent 

^^"^i^'  there  is  a  person  whom  the  defendant  has  named  m 
Court  as  his  agent,  and  whom  the  Court  can  look  on 
as  such.  {Smith  v.  The  Hibernian  Mining  Campam/t 
1  Sch.  &  Lef.  239).  Hence  where  a  defendant 
executor,  residing  ahroad,  had  given  a  power  of  at* 
tomey  to  a  person  to  prove  the  will,  which  was 
the  suhject-matter  of  litigation,  the  Court  allowed 
service  of  the  subpoena  on  such  person  to  be  good. 
{Id,  239).  So  on  the  same  principle  in  an  injunction 
bill  service  on  the  attorney  at  law  of  the  defendant 
would  be  good  {lb.)  So  service  on  the  proctor  of 
the  defendant  administrator,  where  he  had  been 
making  application  for  the  purpose  of  getting  in  the 
estate,  will  be  ordered.  {Englishy.  Hendrick,  6Madd. 
205).  But  the  agency  must  be  in  the  particular 
matter  of  the  suit,  and  hence  the  Court  will  not  or- 
der substituted  service  on  a  person  acting  under  a 
general  agency  or  a  general  power  of  attorney  for  the 
management  of  the  defendant's  affairs.  {Smith  v.  T^ 
Hibernian  Mining  Comfpany^  1  Sch.  &  Lef.  239). 
Nor  will  the  Court  substitute  service  on  an  agent, 
who,  being  a  co-defendant,  admits  that  his  principal 
is  abroad.  {Richards  v.  Redriff,  2  Mer.  458).  A 
motion  to  substitute  service  of  the  subpoena  upon 
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the  attorney  of  the  plaintiff  at  law,  who  is  abroad, 
must  be  accompanied  with  an  affidavit  of  merits. 
{BalU  ▼.  Strutt,  5  Jur.  1035— V.  C.  W.) 

In  a  cross  cause,  it  was  formerly  held  that  where  cacam  and 
there  was  only  a  single  defendant  resident  abroad, 
the  Court  would  allow  substituted  service  on  his 
clerk  in  court  in  the  original  cause;  (Gardiner  y.  Ma^ 
MM,  4  Bro.  Ch.  C.  478);  but  that  such  senrioe 
woold  not  be  allowed  where  the  defendants  were 
numerous;  (Jndereonv,  Lewie,  3  Bro.  Ch.  G.  429); 
bat  it  has  been  since  settled,  upon  an  examination 
of  precedents,  that  in  a  case  of  cause  and  cross  cause, 
^ere  the  plaintiff  in  the  former  is  abroad,  or  can- 
not be  found,  the  proper  course  is  to  stay  the  pro* 
ceedings  in  that  suit,  until  the  plaintiff  has  answered 
the  cross  bill,  and  not  to  order  service  of  the  sub- 
pcena  to  appear  and  answer  the  cross  bill  on  his 
clerk  in  court  in  the  original  cause.  {Waterton  v. 
Croft,  5  Sim.  502;  Bourne  v.  Hall,  Id.  552). 

Where  a  bill  was  filed  against  two  partners,  and  one  Partners. 
of  them  was  residing  abroad,  the  Court  allowed  service 
of  the  subpoena  against  the  partner  abroad  on  the 
partner  at  home  to  be  good.  {Coles  v.  Gumey,  1  Madd. 
167).  And  in  a  recent  case,  an  order  for  service  of  a 
subpoena  to  appear  and  answer  upon  the  defendant's 
partners  at  the  house  of  business,  the  defendant  him- 
self being  abroad,  under  the  circumstances  was  held 
to  be  regular.  {Kinder  v.  Forbes,  2  Beav.  503). 

Where  there  are  infant  defendants  and  they  can-  infants. 
not  be   served,    the  Court  will   allow  service  on 
their  mother,  (1  Dick.  18),  or  on  their  father-in- 
law.  {Thompson  v.  Jones,  8  Ves.  141). 
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Within  what  The  subpcena  may  be  served  any  day  before  twelve 
poena  must  be  o'clock  at  night  of  the  last  day  of  the  term  next 
following  the  term  or  vacation  in  which  it  was  sued 
out  (B.  7),  except  on  a  Sunday,  service  on  which  daj 
is  bad  {MackrethY,  Nicholson,  19  Ves.  467);  and  in 
the  mean  time  any  error  in  the  names  of  parties  maj 
be  corrected,  and  the  writ  re-sealed  upon  paying  the 
clerk  at  the  Subpoena  Office  Is.,  and  at  the  same 
time  leaving  a  corrected  copy  of  such  subpoena  marked 
''altered  and  resealed,"  and  signed  with  the  name 
and  address  of  the  solicitor  or  soUcitors  suing  out 
the  same  (B.  7). 

Notwithstanding  some  authorities  apparently  to 
the  contrary  (Shaw  v.  Lindsay,  18  Ves.  496,  n-.  (21), 
2nd  ed.),  which,  it  appears,  however,  had  been  mis- 
reported  (1  Moll.  240),  service  abroad  is  not  good 

service,  except  under  the  provisions  of  the  statutes 
next  stated. 


Section  5. 

Service  of  the  Subpoena  Abroad. 

By  the  2  &  3  W.  4,  c.  33,  it  is  enacted,'  that  the 
Court  of  Chancery,  if  it  shall  so  think  fit,  upon  spe- 
cial motion  of  the  plaintiff  in  any  suit  which  has 
been  or  shall  be  instituted  in  it  concerning  any  here- 
ditaments situate  in  England  or  Wales,  may  order 
that  service  in  any  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  in  the  Isle  of  Man 
respectively,  of  any  subpoena,  letter  missive,  and  of  all 
subsequent  process  to  be  had  thereon,  upon  any  de- 
fendant in  such  suit,  then  residing  in  such  part  of  die 
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ud  United  Kingdom  or  Isle  of  Man,  in  whicli  he, 
le  or  they  shall  be  so  served,  shall  be  deemed  good 
(rvice  of  or  be  made  upon  such  defendant  or  de- 
udants  upon  such  terms  and  in  such  manner  and 
:  sudi  time  as  to  such  Courts  respectively  shall 
lem  reasonable;  and  that  thereupon  the  Court  may 
roceed  upon  such  service  so  made  as  aforesaid,  as 
illy  and  as  effectually  as  if  the  same  had  been  duly 
ade  within  its  jurisdiction.  Section  2,  contains  a 
»rresponding  provision  in  regard  to  the  Courts  of 
hancery  and  Exchequer  in  Ireland.  And  section  3, 
lacts,  *'  That  along  with  such  subpoena  or  letter  mis- 
sive served  under  any  such  order  as  aforesaid  of 
the  said  Courts,  a  copy  of  the  prayer  of  such  com- 
plainant's bill  shall  be  served  upon  every  such  de- 
fendant :  and  provided  also,  that  no  process  of  con- 
tempt shall  be  entered  upon  any  such  proceedings 
as  hereinbefore  mentioned,  nor  any  decree  made 
absolute  in  any  of  the  said  Courts  in  England  or 
Ireland  respectively,  without  the  special  order  of 
such  Court  upon  special  motion  for  such  purpose: 
E^-ovided  also,  that  nothing  in  this  act  shall  be  held 
to  make  it  compulsory  upon  the  complainant  or 
complainants  in  any  suit  in  any  of  the  said  re- 
jpective  Courts  to  serve  with  process,  or  bring  before 
mch  Courts  respectively,  any  party  or  parties,  per- 
son or  persons,  further  or  otherwise  than  such  com- 
plainant or  complainants  are  now  by  law,  or  the  prac- 
tice of  such  Courts  respectively,  required  to  do." 
By  the  4  &  5  W.  4,  c.  82,  after  reciting  that  it 
IS  "  expedient  to  amend  and  extend  the  2  &  3  W. 
I,  c.  33,  in  the  manner  hereinafter  provided : "  it  was 
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enacted,  ''Tliat  all  the  provisions  contained  in  the  siid 
act,  relating  to  suits  instituted  in  the  said  Cointi 
respectivel  J  concerning  lands,  tenements,  or  heredi- 
taments situate  in  England  or  Wales,  or  in  Irdind 
respectively,  should  he  extended  and  applied  to  all 
suits  instituted  in  the  said  Courts  respectivelj,  oofi' 
ceming  any  charge,  lien,  judgment,  or  incamhnnoe 
thereon,  or  concerning  any  money  vested  in  anj 
government  or  other  puhUc  8to<^  or  puhlic  shaia 
in  puhlic  companies  or  concerns,  or  conoeniiog 
the  4i^dends  or  produce  thereof;  and  the  piO' 
visions  in  the  said  act,  authorizing  the  said  Comli 
respectively  to  direct  that  such  service  as  ii 
thereby  authorized  should  be  deemed  good  servioef 
should  be,  and  they  were  thereby  extended  to  soj 
defendant  or  defendants,  in  any  such  suit  or  mob 
as  thereinbefore  mentioned,  who  should  i^pear  hj 
affidavit  to  be  resident  in  any  place,  spedfying  ^ 
same,  out  of  the  United  Kingdom  of  Great  Bxitiin 
and  Ireland;  and  that  it  should  be  lawful  fiirllie 
said  Courts  respectively,  on  motion  in  open  Court 
of  any  of  the  complainants  in  any  such  suit,  fvnmded 
upon  an  affidavit  or  affidavits,  and  such  other  docD- 
ments  as  might  be  appUcable  for  the  purpose  of 
ascertaining  the  residence  of  the  party,  and  the  pir 
ticulars  material  to  identify  such  party  and  his  nsi- 
dence,  and  also  specifying  the  means  whereby  sod 
service  might  be  authenticated,  and  especially,  lAe- 
ther  there  were  any  British  officers,  civil  or  mili- 
tary, appointed  by  or  serving  under  his  Majes^i 
residing  at  or  near  such  place,  to  order  that  serrioe 
of  a  subpcena  to  appear  and  answer  upon  the  partj 
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in  the  xoaimer  thereby  directed,  or,  in  caie  where 
the  laid  Courts  respectively  should  deem  fit,  upon 
die  receiver,  steward,  or  other  person  receiving  or 
remitting  the  rents  of  the  lands  or  premises,  if  any* 
in  the  suit  mentioned,  returnable  at  such  time  as 
the  said  Courts  respectively  should  direct,  should 
be  deemed  good  service  of  such  party,  and  after, 
wards,  upon  an  affidavit  of  such  service  had,  to  or- 
der an  appearance  to  be  entered  for  such  party,  in 
such  manner  and  at  such  time  as  the  said  Courts 
respectively  should  direct,  and  that  thereupon  it 
should  be  lawful  for  such  Courts  respectively  to 
proceed  upon  such  service  so  made  as  aforesaid,  as 
fully  and  effectually  as  if  the  same  had  been  duly 
made  within  the  jurisdictions  of  such  Courts  re- 
spectiveljr"  (Sect.  1).    And  it  was  further  enacted. 
That  where  it  should  appear  upon  affidavit,  to  be 
made  to  the  satisfaction  of  the  said  Courts  respec- 
tively, that  any  defendant  in  any  such  suit  as  there- 
inbefore mentioned  could  not  by  reasonable  diligence 
be  personally  served  with  the  subpcena  to  appear  and 
answer,  or  that  upon  inquiry  at  his  usual  place  of 
abode,  he  could  not  be  found  so  as  to  be  served 
with  such  process,  and  that  there  was  just  ground 
for  believing  that  such  defendant  secreted  or  with- 
drew himself  so  as  to  avoid  being  served  with  the 
process  of  such  Court,  then,  and  in  all  such' cases,  it 
should  be  lawM  for  the  Court  to  order  that  the 
service  of  the  subpcena  to  appear  and  answer  should 
be  substituted  in  such  manner  as  the  Court  should 
think    reasonable    and    direct    by   such    order." 
(Sect.  2). 
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It  has  been  determined  that  these  statutes  extend 
to  Scotland.  {Cameron  y.  Cameron,  2  My.  &  Kee. 
289;  Parker  v.  Lloyd,  5  Sim.  508).  Service  abroad 
of  a  subpcena  to  appear  was  ordered  under  the  4  &  5 
W.  4,  c.  82«  in  a  case  where  English  funds  were  al^ 
leged  to  have  been  improperly  sold  out  and  invested 
in  Austrian  stock,  and  Dutch  and  Portuguese  bonds; 
(Dodd  V.  Webber,  2  Beav.502);  and  the  defendant 
having  made  default  in  entering  his  appearance,  and 
the  service  of  the  subpoena  and  order  having  been 
properly  authenticated,  the  Court  ordered  an  appei^ 
ance  to  be  entered  by  the  six  clerk.  (JcQ.  Where  a 
defendant  has  been  served  with  a  subpcena  under 
2  &  3  W.  4,  c.  33,  personal  notice  must  be  given  to 
him  before  any  subsequent  process  is  applied  for. 
(Hasluck  V.  Stewart,  6  Sim.  321). 


Section  6. 

Affidavit  of  Service. 

An  affidavit  of  the  service  of  a  subpoena  to  ap- 
pear,  stating  that  the  deponent  served  the  defendant 
with  it,  by  leaving  a  true  copy  of  it,  and  of  the  in- 
dorsement thereon,  with  A.  the  wife  of  L.,  the 
sister  of  the  defendant,  at  whose  house  the  defendant 
lodged,  is  insufficient,  as  it  does  not  shew  where 
the  writ  was  served.  {Bick/ord  v.  Skewes,  9  Sim. 
428). 
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Section  7. 
Irregular  Service. 

there  be  any  objection  to  the  service  of  the  imguivaer- 
ena,  the  defendant  should  not  appear  if  he  pcena. 
to  avail  himself  of  the  irregularity;  for  by  ap- 
ig  he  waives  the  irregularity.  He  should  move 
«hai^  the  attachment  when  it  issues.  (Bound 
elU,  3  Madd.  434). 

bill  was  filed  against  A.  and  others,  but  before 
s  served  with  a  subpoena,  he  went  abroad.  The 
as  then  amended  by  stating  that  A.  was  out  of 
urisdiction,  and  a  decree  was  made.  A.  then 
m  original  bill  to  impeach  the  decree,  on  the 
id  that  he  was  in  England  when  the  former  bill 
iled,  but  was  not  served  with  process.  The 
I  not  demurrable,  on  the  ground  that  the  decree 
not  be  impeached,  except  by  a  supplemental  bill 
J  first  suit.  {Waterton  v.  Croft,  6  Sim.  431). 


CHAPTER  VIII. 

SERVING    A.   COPY    OF   THE    BILL. 

IE  rule  already  adverted  to,  that  the  plaintiff  is 
1  to  bring  before  the  Court  all  persons  having 
iterest  in  the  matter  under  litigation,  compels 
o  make  defendants  not  only  those  persons  who 
ctoally  resisting  his  claim,  but  frequently  also 
^s  who  have  the  same  interest  as  himself,  in 

D 
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consequence  of  the  latter  refusing  to  join  him  as 
plaintiffs^  or  its  being  thought,  for  other  reasons, 
better  that  they  should  be  made  defendants.  Against 
this  class  of  defendants,  it  is  clear  that  the  plaintiff 
cannot,  bj  his  bill,  seek  any  direct  relief.  One 
of  the  most  familiar  instances  of  this  peculiaii^ 
occurs  in  the  case  of  a  suit  bj  next  of  kin  for  the  dis- 
tribution of  an  intestate's  estate.  One  of  the  next 
of  kin  is  competent  to  sustain  such  a  suit;  bat  in 
that  case,  all  the  others  must  be  made  defendants. 
It  is  clear,  however,  that  thej  have  the  same  inte* 
rest  as  the  plaintiff,  and  that  the  plaintiff  cannot,  bf 
his  bill,  ask  any  relief  from  them.  To  require  sod 
persons  to  appear  and  answer  the  bill,  most  evi- 
dently be  wholly  nugatory;  their  appearance  and 
answers  merely  encumber  the  record,  and  lend  the 
plaintiff  no  assistance:  It  cannot  but  be  regarded 
as  a  great  simplification  of  the  proceedings  in  the 
cause,  that  for  the  future  it  will  be  competent  for  the 
plaintiff  to  dispense  with  such  merely  formal  parties. 
By  the  23rd  (C.  &  L.)  it  is  ordered  "  That  wh«e 
'  no  account,  payment,  conyeyance,  or  other  direet 
'  relief  is  sought  against  a  party  to  a  suit,  it  shall  not 
'  be  necessary  for  the  plaintiff  to  require  such  party, 
'  not  being  an  infant,  to  appear  to,  and  answer,  the 
'  bill.     But  the  plaintiff  shall  be  at  liberty  to  serve 

*  such  party,  not  being  an  infant,  with  a  copy  of  the 

*  bill,  whether  the  same  be  an  original,  or  amended, 

*  or  supplemental  bill,  omitting  the  interrogating  part 
'  thereof:  and  such  bill,  as  against  such  party,  shaD 

*  not  pray  a  subpoena  to  appear  and  answer,  but  shall 

*  pray  that  such  party,  upon  being  served  with  i 
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'  copy  of  the  bill,  may  be  bound  by  all  the  proceed- 

*  ings  in  the  cause.     Bat  this  order  is  not  to  prevent 

*  the  plaintiff  from  requiring  a  party  against  whom 

*  no  account,  payment,  conveyance,  or  other  direct 

*  relief  is  sought,  to  appear  to  and  answer  the  bill,  or 

*  from  prosecuting  the  suit  against  such  party  in  the 
<  ordinary  way,  if  he  shall  think  fit." 

This  order,  it  will  be  observed,  does  not  apply  to 
infiut  defendants;  and  the  reason  is,  that  such 
persons  are  not  considered  capable  of  exercising 
a  legal  discretion.  Their  rights  are  peculiarly 
under  the  protection  of  the  Court.  It  will  further 
be  observed,  that  this  order  provides  that  the 
prayer  of  process  shall  not  ask  for  a  subpoena  *'  to 
appear  and  answer"  as  against  such  defendants;  but 
merely  that  such  parties  **  being  served  with  a  copy 
of  the  bill,  may  be  bound  by  all  the  proceedings  in 
the  cause."  The  order  does  not  expressly  require 
that  the  copy  of  the  bill  should  be  personally 
served;  but  it  does  not  admit  of  any  reasonable 
doubt  that  such  service  must  be  personal.  If  the 
plaintiff,  under  the  authority  given  by  the  con- 
dnding  paragraph  of  this  order,  shall  require  a 
party,  against  whom  no  relief  is  sought,  to  appear 
and  answer,  '*  The  costs  occasioned  by  the  plaintiff 

*  having  required  such  party  so  to  appear  and  an- 

*  swer  the  bill,  and  the  costs  of  all  proceedings  con- 
'  sequential  thereon,  shall  be  paid  by  the  plaintiff, 
^  unless  the  Court  shall  otherwise  direct."  (29  C.  & 
L).     By  the  24th  (C.  &  L.)  it  is  provided,  «  That 

*  where  a  plaintiff  shall  serve  a  defendant  with 
'  a  copy  of  the  bill  under  the  twenty-third  Order, 
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'  he  shall  cause  a  memorandum  of  such  service, 
'  and  of  the  time  when  such  service  was  made, 
'  to  be  entered  in  the  Six  Clerks'  Office,  first  obtain- 
'  ing  an  order  of  the  Court  for  leave  to  make  such 
'  entry,  which  order  shall  be  obtained  upon  motion 
'  without  notice,  upon  the  Court  being  satisfied  of 

*  a  copy  of  the  bill  having  been  so  served,  and  of  the 
'  time  when  the  service  was  made;"  and,  by  the  25di, 
'*  That  where  a  defendant  shall  have  been  served 

*  with  a  copy  of  the  bill,  under  the  twenty-third  Or- 
^  der,  and  a  memorandum  of  such  service  shall  have 

<  been  duly  entered,  and  such  defendant  shall  not 
'  within  the  time  limited  by  the  practice  of  the  Court 
'  for  that  purpose,  enter  an  appearance  in  Gomrnon 

*  form,  or  a  special  appearance  under  the  tvrentj- 
'  seventh  Order;  the  plaintifip  shall  be  at  liberty  to 
'  proceed  in  the  cause,  as  if  the  party  served  with 

*  a  copy  of  the  bill  were  not  a  party  thereto,  and 
'  the  party  so  served  shall  be  bound  by  all  the  pro- 
'  ceedings  in  the  cause,  in  the  same  manner  as  if  he 

<  had  appeared  to  and  answered  the  bill.'* 

It  has  been  seen  that  the  plaintifPis  not  precluded, 
if  he  think  proper,  from  prosecuting  the  suit  in  the 
ordinary  manner  against  a  party  from  whom  he  seeks 
no  direct  relief.  On  the  other  hand,  such  a  party 
is  to  be  entitled  to  have  the  suit  so  prosecuted 
against  him,  if  he  desire  it;  "  and  in  that  case  hn 
'  shall  enter  an  appearance  in  the  common  form, 
'  and  the  suit  shall  then  be  prosecuted  against  him  in 
'  the  ordinary  way.  But  the  costs  occasioned  thereby 

*  shall  be  paid  by  the  party  so  appearing,  unless  the 
^  Court  shall  othenvise  direct."     (26  C.  &  L.) 
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CHAPTER  IX. 

PROCESS   OF   CONTEMPT. 
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Section  1. 

Ordinary  Process  of  Contempt. 

Although  the  old  process  of  contempt  has  heen 
n  great  measure  abolished,  yet  it  maj  still  be  con- 
renient  to  retain  some  short  account  of  it,  for  the 
>nrpose  of  rendering  more  intelligible  the  modem 
3rders  and  the  present  practice  on  the  subject.  The 
routine  of  the  process  was  nearly  the  same,  whether 
^e  object  was  to  enforce  the  appearance  or  answer 
)f  the  defendant,  or  to  compel  the  performance  of  an 
>rder  or  decree.  The  regular  series  of  steps  when 
the  process  was  followed  up  to  its  termination,  were 
attachment f  attachment  toith  proclamations,  commis' 
rion  of  rebellion,  serjeant-at-arms,  and  sequestration*^ . 

*  The  mode  of  obtaining  and  executing  the  yarious  steps  Attachment. 
in  the  process  of  contempt  is  thus  stated  in  the  former  edition 
9f  this  work  : — "  The  first  step  in  the  process  of  contempt  is  a 
irrit  of  attachment.  Formerly  no  attachment  or  other  process 
inued  without  order;  (Bea.  Ch.  Ord.  113,  273);  but  now  the 
nrdinarj  process  of  contempt,  namely  attachment,  attachment 
fith  proclamations,  and  commission  of  rebellion,  issue  without 
)rder.  (Gilb.  For.  Rom.  81 ;  Edwards  y.  Pool,  2  Dick.  693). 
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By  the  6th  (C.  &  L.)  it  is  ordered,  "  That  no  writ 
*  of  attachment  with  proclamations,  nor  any  writ  of 

**  If  the  attachment  be  for  want  of  appearance,  there  mmt 
be  an  affidavit  of  due  sendee  of  the  subpoena,  and  that  the 
defendant  has  not  appeared ;  (Bea.  Ch.  Ord.  169) ;  if  for 
non-performance  of  an  order,  there  must  be  aa  i^Mifit 
of  service  of  the  writ  of  execution,  of  the  decree,  and 
default.  (Gilb.  For.  Rom.  191 ;  and  see  Collins  ▼•  Cmmfe, 
3  Madd.  390).  The  form  of  the  writ  is  the  same  whether 
it  be  on  mesne  process  or  to  enforce  execution  of  a  de- 
cree, but  the  indorsement  expresses  the  object  of  it.  (See 
Harr.  121,  App.  Reg.  Brev.  45,  for  the  form  of  the  writ). 
The  attachment  must  be  entered  in  the  registrar's  book ;  {Stiritk 
V.  Thompson,  4  Madd.  179;  Bea.  Ch.  Ord.  1 10);  and  when 
an  affidavit  is  necessary,  it  must  be  filed  before  the  attachment 
can  regularly  issue.  {Bromhead  v.  Smith,  8  Yes.  357).  It  is 
considered  to  be  issued  when  it  is  delivered  out  by  the  sealer  to 
the  clerk  in  court;  {Gardner  v.  Rowe,  4  Russ.  578)  ;  and  it  is 
irregular  if  sealed  and  delivered  to  the  clerk  in  court  before 
the  affidavit  be  filed,  although  not  parted  with  till  after.  (lb). 

**  If  the  sheriff  attach  the  party,  he  may  take  bail  for  the 
defendant's  appearance  or  answer  at  the  return  of  the  writ,  but 
is  not  compellable  to  do  so.  {Studd  v.  Acton,  1  H.  Black. 
468).  If  the  attachment  be  for  non-performance  of  a  decree 
it  is  not  bailable.  (Harr.  120).  If  the  sheriff  permit  a  partf 
taken  upon  an  attachment  for  ncm-payment  of  money  to  go  ak 
large,  the  sheriff  wUl  be  ordered  to  pay  the  money.  (Bea, 
Costs,  138). 

i\h  p^rwTa-  * '  ^^  ^^^  ^^^^  ^^^  ^  ***^^  *^e  defendant  under  the  writ  of 
latiom.  attachment  he  returns  non  est  inventus.  This  writ,  with  the 
return  indorsed  upon  it,  being  left  with  the  clerk  in  court,  he 
will  thereupon  make  out  the  attachment  with  proclamations, 
and  leave  it  with  the  bag-bearer  in  the  Six  Clerks'  Office  to  be 
sealed.  (1  Newl.  95).  It  must  be  entered  with  the  registrar 
in  the  same  manner  as  an  attachment.  (Harr.  127, 133).  The 
form  of  this  writ,  whether  it  be  on  mesne  process,  or  to 
enforce  obedience  to  an  order,  is  the  same,  but  the  indorse- 
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*  rebellion,  be  hereafter  issued  for  the  purpose  of 

*  compelling  obedience  to  any  process,  order,  or  de- 
ment explains  the  purpose.  (See  Harr.  127, 133 ;  App.  Reg. 
Brer.  46,  for  the  form  of  the  writ). 

"  Upon  the  retam  of  non  est  inventos  to  the  attachment  Commission 
..1  1        J*  •    •         i>      1.  If       •  •     ^  of  rebellion, 

with  proclamations,  a  commission  of  rebeUion  issues  against 

the  defendant.  (Harr.  129 ;  Gilb.  For.  Rom.  129).  A  docket 
of  it  must  be  marked  as  entered  by  the  registrar.  (Harr.  133). 
The  form  is  the  same  with  that  on  mesne  process,  but  the  in- 
dorsement explains  the  purpose.  (See  the  fonn,  Harr.  132, 
App.  Reg.  Brev.  47).  A  commission  of  rebellion  for  non- 
performance of  a  decree  is  not  bailable.  (Harr.  129).  On 
mesne  process  the  commissioners  have  a  discretionary  power 
to  take  bail  for  the  defendant's  appearance  at  tShe  return  day  of 
the  writ ;  if  bail  is  not  given  they  ought  to  bring  up  the  de- 
fendant immediately  to  the  Court  of  Chancery,  and  have  no 
ri^t  to  keep  him  in  prison.  (Newl.  98).  K  they  let  him 
escape,  the  Court,  upon  an  affidavit  of  the  fact,  and  a  day 
given  to  shew  cause  to  the  contrary,  will  order  them  to  be 
committed.  (Ibid). 

"  Upon  the  return  of  non  est  inventus  to  a  commission  of  Seijeant-at- 
rebellion,  the  next  process  is  a  serjeant-at-arms.  This  being 
a  prerogative  process  does  not  issue  without  order.  (Gilb.  For. 
Rom.  81 ;  Edwards  v.  Pool,  2  Dick.  693).  The  order  is 
usually  made  on  motion,  (Gilb.  For.  Rom.  81 ;  Harr.  134), 
but  may  be  had  on  petition ;  {Countess  of  Londonderry  v.  Com- 
thwaitef  1  Dick.  285) ;  the  counsel  moving  must  immediately 
in  Court  deliver  to  the  registrar  the  commission  of  rebellion, 
and,  if  required,  name  the  clerk  in  court,  that  the  serjeant  may 
know  where  the  party  lives.  When  the  order  is  drawn  up  it 
must  be  delivered,  not  to  the  party  applying  for  it,  but  to  the 
serjeant-at-arms,  or  his  deputy.  (1  Newl.  99).  Upon  the 
order  being  delivered  to  the  serjeant-at-arms  he  must  procure 
a  warrant  signed  by  the  Lord  Chancellor  for  the  apprehension 
of  the  party.  (Wy.  Prac.  Reg.  393). 

"  If  the  serjeant-at-arms  cannot  take  the  party,  upon  his  Sequestration 
return  of  non  est  inventus,  an  order  may  be  obtained  for  a 
sequestration.  (Gilb.  For.  Rom.  191 ;  Bea.  Ord.  Ch.  322). 
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'  cree  of  the  C!ourt."  The  process  of  contempt  is 
now,  therefore,  in  all  cases  reduced  to  aliackmaUi 
serjeant-at-arms,  and  sequestration.  Process  of  con- 
tempt for  not  appearing  to  the  bill,  is,  as  will  in 
the  next  chapter  be  more  fuUy  stated,  in  effect 
abolished.  (7  &  8  C.  &  L.) 

The  party  against  whom  the  attachment  issues  may 
be  apprehended  bj  the  sherifiF,  or  he  may  be  already 
in  the  custody  of  the  sheriff  at  the  instance  of  some 
other  party,  in  respect  of  an  arrest  for  debt,  or  under 
the  process  of  another  Court,  or  on  a  criminal 
charge.  In  any  of  these  cases  the  sheriff's  return 
is  cepi  corpus.  If  the  defendant  be  in  the  actual 
custody  of  the  sheriff,  the  proper  course  seems  to 
be,  to  bring  him  to  the  bar  of  the  Court  by  habeas 
corpus.  {Bowes  v.  Lord  Strathmore,  12  Ves.  325; 
Bunkley  v.  Scribnor,  2  Madd.  443,  where  the  parties 
were  in  custody  on  civil  process;  Bowes  v.  Coun- 
tess of  Straihmore,  2  Dick,  711;  Moss  v.  Brown,  1 
Yes.  &  Bea.  78,  where  the  party  was  in  custody  on 
a  criminal  charge).  This  writ  issues  by  order,  which 
may  be  made  on  motion  or  petition,  but  usually  on 
motion.    (Harr.  124.  For  the  form  of  the  order,  see 

This  being  a  prerogative  process,  does  not  issue  without 
order.  (lb. ;  and  see  Edwards  v.  Pool,  2  Dick.  693). 
The  order  most  be  made  on  motion,  not  on  petition.  (Bea. 
Ord.  Ch.  215 ;  Harr.  138).  The  return  must  be  filed  bef<»ethe 
motion  is  made.  {Floyder  y.  Nangle,  3  Atk.  569).  If  the  de-, 
fendant  be  taken  by  the  serjeant-at-arms,  he  is  to  be  brought 
into  Court  and  turned  over  to  the  Fleet,  and  thereupon  an 
order  will  be  made  for  a  sequestration  as  of  course.  {Edwardt 
y.  Pool,  8up, ;  and  see  Rowley  v.  Ridley,  2  Dick.  624  ;  Bea. 
Ord.  Ch.  322)." 
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Harr.  518;  for  the  writ  of  habeas  corpus  to  the  she- 
rifi;  see  App.  Reg.  Brev.  54;  to  the  Warden  of  the 
fleet,  Harr.  126).  If  the  writ  is  not  obeyed,  an 
alitu  and  a  plunea  formerly  issued,  but  these  are 
now  abolished.  (For  the  pluries,  see  App.  Reg.  Brer. 
54).  Upon  the  party  being  brought  up,  an  order 
will  be  made  for  his  eommitment  to  the  Fleet.  (JEl- 
ward  Y.  Warren^  2  Ch.  Rep.  151,  192;  Kinsey  r, 
TardUy^  1  Dick.  265).  If  he  had  preYiously  been 
in  custody  under  the  proeess  of  another  Court,  he 
win  be  turned  OYer  to  the  Fleet,  charged  with  the 
matter  he  was  before  chained  with.  (Harr.  125; 
Bowea  v.  Lord  Siratkmcre,  12  Yes.  325).  If  he 
had  been  preYiously  in  custody  under  a  criminal 
process,  he  will  be  turned  OYer  to  the  Fleet  jpro 
formdy  but  in  that  case  he  must  be  remanded  to  his 
original  custody.  {Bowes  y.  Countess  of  Strathmorey 
2  Dick.  711;  Moss  y.  Brourriy  \  Ves,  &  B.  78;  but 
see  ibid.  306).  Where  the  defendant  is  already  in 
custody,  the  habeas  corpus  may  be  moYed  for  as 
soon  as  the  attadiment  is  lodged  with  the  marshall, 
gOYcmor,  or  keeper  of  the  prison,  {^rotter  y.  Trot- 
ter,  Jac.  533).  Upon  the  certificate  of  the  warden 
of  the  Fleet,  that  the  defendant  is  in  his  cus- 
tody, a  sequestration  will,  on  motion,  be  ordered. 
(See  the  form  of  the  order.  Pope  v.  Ward,  1  Cox, 
194).  When  the  party  is  already  in  custody  of  the 
warden  of  the  Fleet,  under  the  process  of  another 
Court,  it  seems  to  be  necessary,  in  order  to  ground 
a  sequestration,  to  haYe  a  habeas  corpus,  for  the  pur- 
pose of  formally  turning  him  OYer  to  the  Fleet. 
(Const  Y.  Barr,  2  Buss.  161).    If  the  defendant  be 
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not  in  the  actual  custody  of  the  sheriff,  having  been 
suffered  by  the  sherifP  to  go  at  large  upon  bail,  whidi, 
when  the  attachment  is  on  mesne  process,  the  sheriff 
may  kwfollj  do,  then  the  proper  course  is  to  move 
for  a  messenger,  who  will  bring  the  party  before  the 
C!ourt,  when  he  will  be  turned  over  to  the  Fleet,  and 
a  sequestration  had  as  before.  {Holme  v«  CardweU, 
3Madd.  114). 

If  the  defendant,  after  having  been  taken  on  an 
attachment  for  want  of  answer,  be  rescued,  the 
serjeant-at-arms  will  be  directed  to  go.  (Lewis  v. 
Jokuy  7  Sim.  426).  If  the  serjeant-at-arms,  after 
taking  the  defendant, ,  suffer  him  to  escape,  the 
Court  will  make  a  second  order  for  a  serjeant-at- 
arms.  {Morris  v.  Smith,  8  Sim,  33).  A  defendant 
had  been  taken  under  an  attachment  for  want  of 
answer,  but  on  his  paying  the  sheriff  d£40,  to  be 
repaid  on  putting  in  his  answer,  the  sheriff  at  the 
request  of  the  plaintiff's  agent,  discharged  him.  A 
motion  for  a  messenger  to  take  the  defendant,  who 
had  not  put  in  his  answer,  was  refused.  {SwindeU  v. 
Swindell,  6  Sim.  295). 


Section  2. 

Process  of  Contempt  against  Persons  having  Prvoi' 
lege  of  Parliament,  Corporations,  ^c. 

As  against  persons  having  privilege  of  Parliament, 
the  attorney-general,  officers  of  the  Court,  corpora- 
tions, and  persons  under  legal  disability,  the  process 
was  necessarily  somewhat  different,  inasmuch  as  an 
attachment  could  not  be  executed  against  persons 
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having  privilege  of  parliament,  or  against  corpora- 
tions,— was  unnecessarj  against  officers  of  the  Court, 
who  are  supposed  to  be  always  present, — and  would 
be  unreasonable,  and  unjust  as  against  persons  under 
l^al  disability.  The  process  of  contempt  hitherto 
employed  for  enforcing  appearance  as  against  these 
different  classes  of  persons,  will  be  here  stated,  as  it 
in  some  measure  aids  in  explaining  the  process  still 
applicable  for  compelling  an  answer. 

In  the  case  of  a  peer  or  peeress,  or  lord  of  par-  Processor 
liament,  after  the  bill  is  filed,  a  petition  is  presented  against  peers 
to  the  Lord  Chancellor  for  his  letter,  called  a  letter  having  privf. 

lege  of  Parlia< 

missive,  which  requests  the  defendant  to  appear  to  ^°^^* 
and  answer  the  bill;  and  upon  affidavit  of  the  de- 
fendant's residence  within  ten  miles  of  London,  the 
Lord  Chancellor  will  desire  the  defendant's  imme- 
diate attendance.  This  letter  must  be  delivered  to 
the  defendant,  or  left  at  his  house,  with  an  office 
oopy  of  the  bill  signed  by  the  Six  Clerk;  and  where 
he  is  a  defendant  to  a  supplemental  bill,  which  prays 
that  he  may  answer  that  bill,  and  also  the  original 
bill,  he  ought  to  be  served  with  office  copies  of  both 
bills.  {Vigors  v.  LordAudley^  9  Sim.  408).  If  the 
defendant  refuses  upon  such  service  to  appear,  he  is 
to  be  served  with  a  subpoena  in  the  same  manner  as 
any  other  defendant,  llie  privilege  in  question  is  a 
privilege  of  peerage,  not  of  Parliament;  and  it  ex- 
tends to  all  Scotch  and  Irish  peers  (not  members  of 
the  House  of  Commons);  (8  Yes.  501 ;  1  Ves.  &  B. 
419);  and,  therefore,  an  injunction  to  stay  proceed- 
ings at  law  against  an  Irish  peer,  unless  preceded  by 
or  accompanied  with  a  letter  missive  and  office  copy 


0  PEACTICS   OF  THE 

of  the  billy  is  as  ineffectual,  as  it  would  be  against  in 
English  peer.  (I  Ves.  &  B.  419).  The  practice  of 
sending  a  letter  missive  to  a  peer  was  introduced 
about  the  16  Eliz.  (Gilb.  For.  Bom.  65).  It  wis 
also  formerly  the  privilege  of  a  member  of  the  House 
of  Commons,  that  he,  when  defendant  to  a  biD, 
should  be  served  with  an  office  oofpj  of  the  bill,  to- 
gether with  a  subpoena;  but  this  privilege  has  been 
abrogated.     (47  Geo.  3,  c.  40). 

If  an  appearance  was  not  entered  within  the  time 
limited,  the  first  process  of  contempt  was  a  seqoes- 
tration,  to  ground  which,  however,  it  was  necessaiy 
that  an  attachment  should  be  first  issued  out,  tfaoo^ 
not  executed.  In  the  case  of  a  Peer,  on  an  affidavit 
of  serving  him  with  the  letter  missive,  copy  of  tiie 
bill,  and  subpoena,  and  in  the  case  of  a  member  of 
the  House  of  Commons,  upon  affidavit  of  service  of 
subpoena,  the  Court  ordered  a  sequestratioii  fiM^ 
(that  is  to  say),  unless  the  defendant  being  person^ 
ally  served  with  the  order  should,  within  dght  days, 
shew  good  cause  to  the  contrary:  and  if  he  should 
still  persist  in  his  contempt,  then  upon  affidavit  of 
the  service  of  the  order  nisi,  the  order,  would  be 
made  absolute  after  the  expiration  of  the  e^t  days; 
If  he  cannot  be  served  personally,  service  on  his  deik 
in  court  will  be  substituted.  {Marquis  of  Lothian  v^ 
Gar/orth,  5  Yes.  113).  In  a  late  case,  service  of 
a  subpoena  at  the  dwelling-house  in  London  ci  a 
peeress  of  Seoiland,  who  was  absent  m  Scotland^  and 
claimed  to  be  a  domiciled  Scotchwoman,  was  hdd  to 
be  good  service;  and  the  Court  held,  that  an  order  mt 
for  a  sequeslaration  was  regularly  obtained  and  made 
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absolute  after  personal  notice  of  the  order  mn,  which 
was  served  upon  the  defendant  in  Scotland,  (Damd- 
9on  Y.  The  Marchioness  of  Hastings,  2  Kee.  509; 
see  Thomas  y.  Earl  of  Jersey y  2  My.  &  Kee.  398). 
If  the  defendant  stood  out  to  the  return  of  the 
process  of  sequestration,  and  such  process  was  found 
to  be  insufficient  to  enforce  appearance^  then,  un- 
der the  1  Will.  4,  c.  36,  s.  12,  the  Court,  upon  pro- 
ducing the  return  of  such  sequestration,  appointed  a 
clerk  in  court  to  enter  an  appearance  for  the  defendant. 

The  attorney-general  is  never  ordered  to  appear,  -against  the 
If  he  revise  to  appear,  the  Court  takes  it  as  nil  dicit.  nem 
(2  Dick.  729). 

The  first  process,  against  the  warden  of  the  Fleet  -agatostom- 
in  contempt  for  not  answering,  is  a  sequestration,  on  ^^urt 
the  ground  of  his  being  supposed  to  be  always  pre- 
sent in  Court;  (Mos.  289);  against  a  sworn  clerk,  a 
sequestration  nisi,  the  practice  having  formerly  been 
to  suspend  him  from  his  office.  {Corhyn  v.  Birch, 
2  Dick.  635). 

Against  a  corporation  aggregate,  the  first  process  -^igaimt  a  ~ 
to  enforce  appearance  is  a  distringas;  {Lowten  v.  The  a^S^t^*^ 
Corporation  of  Colchester,  2  Mer.  395).     Should 
the  defendants  still  stand  out,  then,  when  the  sherifP 
has  rrtumed  the  writ,  a  pluries  distringas  is  to  be 
made  out  by  the  derk  in  court  in  like  manner  as 
the  former,  upon  the  return  of  which,  an  order  nisi 
for  a  sequestration  may  be  obtained  as  of  course. 
(Lowten  v.  The  Mayor  of  Colchester,  3  Mer.  545). 
If  no  cause  be  shewn,  the  order  will  be  made  abso- 
lute, {lb.;  and  for  the  order  see  Harvey  v.  The  East 
India  Company,  ib.  544,  a). 
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-^ainstmar-  When  a  bill  is  filed  against  husband  and  wife,  and 
the  wife  neglects  to  appear,  the  attachment  is  issued 
against  her  husband  as  a  matter  of  course,  he  being 
at  liberty  to  enter  an  appearance  for  his  wife*  (See 
Travers  v.  Bulkley,  1  Ves.  sen.  384). 
--against  in-  The  practice  as  regards  infants  has  been  altered  by 
^*"'"*  the  2nd  Order  of  the  1 1th  April,  1842.  Prior  to  this 

Order,  if  no  appearance  had  been  entered  for  an  in- 
fant, an  attachment  was  aued  out  but  not  executed^  the 
plaintiff  being  at  Hberty,  on  the  attachment  being 
sealed,  before  its  return,  to  move  for  a  messenger  to 
bring  the  infant  to  the  bar  of  the  Court.  On  the  in- 
fant being  brought  up,  on  the  motion  of  plaintiff's 
counsel,  the  senior  Six  Clerk,  not  towards  the  cause, 
was  ordered  to  appear  and  defend  the  suit  for  him; 
the  plaintiff  being  at  the  cost  of  bringing  up  the  in- 
fant and  of  his  return,  which  was  allowed  him  as 
costs  in  the  cause;  but  now,  by  the  order  referred  ta, 
it  is  ordered,  that  **  upon  default  by  an  infant  defend- 

*  ant  in  not  appearing  to,  or  not  answering  the  bill* 

<  the  Court  may,  upon  motion,  order  that  the  senior 

*  Six  Clerk,  not  towards  the  cause,  may  be  assigned 

*  guardian  of  such  infant  defendant,  by  whom  he 

<  may  appear  to  and  answer,  or  may  answer  the  bill 
'  and  defend  the  suit,  upon  the  Court  being  satisfied 
'  that  such  defendant  is  an  infant;  and  if  the  infant 

*  has  not  appeared,  that  the  subpoena  to  appear  to 
'  and  answer  the  bill  was  duly  served;  and  (whether 

<  the  infant  has  appeared  or  not),  that  a  notice  of 
'  such  motion  was  (after  the  expiration  of  the  time 
'  for  app  earing  to  or  answering  the  bill,  and  at  least 
^  six  clear  days  before  the  hearing  of  such  motion), 
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'  served  upon  or  left  at  the  dwelling-house  of  the 
'  person,  with  whom  or  under  whose  care  such  in- 
'  fant  defendant  was  at  the  time  of  serving  the  sub- 

*  pcena,  and  was  also  served  upon  or  left  at  the  dwell- 
'  ing-house  of  the  father  or  guardian  (if  any)  of  such 

*  infant,  where  the  person  with  whom  or  under 

'whose  care  the  infant  was  at  the  time  of  such  ser- 

'  vice,  shall  not  be  the  father  or  guardian  of  the  in- 

'  fant,  imless  the  Court  at  the  time  of  hearing  such 

'  motion  shall  think  fit  to  dispense  with  such  last- 

'  mentioned  service." 

When  an  attachment  has  been  issued  aeainst  a  -««a«n«t  per- 

^  sons  of  un- 

person of  unsound  mind,  the  sheriff  should  specially  *<*"™*  "*'™*- 

return  the  fact;  and  if  no  one  be  willing  to  appear 
for  the  defendant,  on  the  plaintiff's  motion,  the  se- 
nior Clerk,  not  towards  the  cause,  will  be  ordered  to 
Appear  and  answer  for  him. 


CHAPTER  X. 

APPEARANCE. 

1.  Common  Appearance,  64.    2.  Special  Appearance,  65. 


Section  1. 

Common  Appearance. 

The  manner  of  entering  an  appearance  is  by  a 
note  to  the  plaintiff's  clerk  in  court  as  follows: — 

"Mr.  S. 
*'  Enter  an  appearance  for  A.  B.  at  the  suit  of  C.  D." 

{Solicitor's  name  and  the  date). 

The  clerkin  court  then  enters  the  appearance  ac-  Mode  of  en- 
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ance. 


termg  appear- cordingly,  upon  baying  ascertaiaed,  by  a  refinreiioeto 
tbe  general  Bill  Book,  wbetber  sucb  a  bill  has  been 
actoally  filed.     If  tbe  bill  be  actuallj  filed  he  leares 
a  note  with  tbe  plaintiff's  clerk  in  court,  informing 
him  of  tbe  defendant's  appearance;  afterwards  be 
goes  into  the  study  of  tbe  Six  Clerk  who  filed  tbe  bill 
and  takes  it  from  tbe  file,  at  tbe  same  time  leaving  a 
note  with  tbe  Six  Clerk  and  entering  it  in  his  book; 
but  if  a  derk  in  court  have  already  appeared  far  any 
other  defendant,  tbe  plaintiff's  derk  in  court  is  ^i- 
plied  to  for  tbe  purpose  of  learning  what  derk  in 
court  appeared  for  tbe  other  defendant  or  defendants, 
and  of  him  tbe  bill  is  received  and  an  ofiioe  copy 
made  therefrom. 

Prior  to  tbe  recent  orders  of  Lords  Cottenham  and 
Langdale,  if  tbe  defendant  neglected  or  refused  to  enter 
an  appearance,  be  was  compelled  to  do  so  by  the  pro- 
cess of  contempt  explained  in  tbe  preceding  chapter. 
By  these  orders  it  is  provided,  *'  That  no  order  shall 
'  hereafter  be  made  for  a  messenger,  or  for  the  seijeant- 
'  at-arms,  to  take  tbe  body  of  tbe  defendant  for  tbe 
'  purpose  of  compelling  him  to  appear  to  the  bilL" 
(7  C.  &  L.)  And  <'Tbat  if  tbe  defendant,  being  duly 

*  served  with  a  subpoena  to  appear  to  and  answer  tbe 
'  bill,  shall  refuse  or  neglect  to  appear  thereto,  tbe 

*  plaintiff  shall,  after  tbe  expiration  of  eight  days  from 

*  sucb  service,  be  at  liberty  to  apply  to  tbe  Court  for 

*  leave  to  enter  an  appearance  for  tbe  defendant.  And 

*  the  Court,  being  satisfied  that  tbe  subpoena  has 
'  been  duly  served,  and  that  no  appearance  has  been 
'  entered  by  the  defendant,  may  give  such  leave 
'  accordingly;  and  that  thereupon  tbe  plaintiff  may 
^  cause  an  appearance  to  be  ent^ed  for  the  defendant. 
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'  And  thereapon  such  further  proceedings  may  be 
'  had  in  the  cause  as  if  the  defendant  had  actually 
'appeared/'  (8  C.  &L). 


Section  2. 
Special  Appearance. 

By  the  27th  (C.  &  L.)  it  is  ordered,    "That 

*  where  a  party  shall  be  served  with  a  copy  of  the 

*  bill  under  the  23rd  Order,  and  shall  desire  to  be 
^  served  with  a  notice  of  the  proceedings  in  the  cause, 
'but  not  otherwise  to  have  the  same  prosecuted 
'  against  himself,  he  shall  be  at  liberty  to  enter  a 

*  special  appearance  under  the  following  form;  (that 
'  is  to  say),  *  A.  B.  appears  to  the  bill  for  the  *pur- 
'pose  of  being  served  with  notice  of  all  proceed- 
'  ings  therein.'  And  thereupon,  the  party  entering 
'  such  appearance  shall  be  entitled  to  be  served  with 
'  notice  of  all  proceedings  in  the  cause,  and  to  ap- 
'pear  thereon.     But  the  costs  occasioned  thereby 

*  shall  be  paid  by  the  party  entering  such  appear- 
'ance,  unless  the  Court  shall  otherwise  direct." 
And  by  the  28th  (C.  &  L.),  "That  a  party  shall  not 
'  be  at  liberty  to  enter  such  special  appearance  under 
'  the  27th  Order,  after  the  time  limited  by  the  prac- 
'  tice  of  the  Court  for  appearing  to  a  bill  in  the  ordi- 
'  dinary  course,  without  first  obtaining  an  order  of 

*  the  Court  for  that  purpose,  such  order  to  be  ob- 
'  tained  on  notice  to  the  plaintiff;  and  the  party  so 
'  entering  such  special  appearance,  shall  be  bound  by 
'  all  the  proceedings  in  the  cause,  prior  to  such  spe- 
^  dal  appearance  being  so  entered. 


» 
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CHAPTER  XI. 

CONTEMPT   OF  COURT. 

S*trf^°°'  ^  PARTY  may  commit  a  contempt  of  court  either 
Court  ]yy  neglecting  or  refusing  to  comply  with  its  roles  of 
practice,^to  obey  its  order  or  decree^ — or  by  conduct 
tending  to  disparage  tbe  Court  or  its  officers,  or  to 
impede  its  course  in  the  due  administration  of  job- 
tice.  As  where,  pending  proceedings  in  this  Court, 
attacks  on  the  plaintiff  and  his  witnesses  were  pub- 
lished, representing  those  proceedings  as  vexationSy 
and  that  the  witnesses  had  in  their  evidence  beeo 
guilty  of  perjury;  it  was  held,  that  this  being  caka- 
lated  to  disturb  the  free  course  of  justice,  was  a  con- 
tempt of  court.  (Littler  v.  Thomson,  2  Beav.  129.) 
So  the  sheriff's  return  of  a  caption  and  rescue  is  a 
sufficient  ground,  without  affidavit,  for  an  absolute 
order  of  commitment  for  contempt.  Where  a  party 
previously  in  contempt  for  disobeying  an  order  is 
taken  into  custody  and  committed  to  the  Fleet  for  a 
contempt  in  effecting  a  rescue,  the  custody  will  be 
held  to  apply  to  both  the  contempts,  and  both  must 
be  cleared  before  the  party  can  be  discharged,  and 
subsequent  orders,  up  to  a  sequestration,  proceeding 
upon  such  commitment  are  not  vitiated  because  they 
refer  to  the  original  contempt  only.  {Blackwell  v. 
Tathw,  2  My.  &  Kee.  321). 
Exception*  to     Accordins  to  an  old  rule  of  the  Court,  and  as 

the  rule  that  o ,  * 

a  party  in      a  general  principle  it  is  still  true,  a  party  in  con- 

contemptcan-       o  r  r  '       r       j 

not  be  heard,  tempt  cauuot  be  heard  except  for   the  purpose  of 
clearing  his  contempt.    To  this  general  rule,  how- 
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ever,  there  are  some  exceptions.  A  party  in  eon- 
ten^  is  entitled^  for  instance,  to  be  heard  in  conrt  to 
shew  that  proceedings  against  him  subsequent  to  the 
Older  placing  him  in  contempt  have  been  irregolar. 
(Oiff  Y.  Bryant,  3  My.  &  Cr.  191).  So  a  plaintiff 
is  entitled  to  sue  ont  an  attachment  against  a  defend- 
lat  to  want  of  an  answer,  although  he  himself  is  in 
OBtodj  for  a  contempt  in  non-payment  of  costs 
which  he  has  been  ordered  to  pay  to  the  defendant. 
(WUion  Y.  Bates,  9  Sim.  54:  S.  C,  3  My.  &  Cr. 
197).  So  a  party  against  whom  an  attachment  has 
issued  for  disobedience  to  an  order  may,  notwith- 
standing the  attachment,  move  to  discharge  the  or* 
der,  the  object  of  such  a  motion  being,  '*  to  strike  at 
'  the  root  from  which  the  attachment  had  issued." 
{Broum  y.  Newall,  2  My.  &  Cr.  558).  An  attach- 
ment issued  against  a  defendant  before  the  making  of  a 
motion  by  him,  but  after  serrice  of  the  notice  of  mo- 
tion will  not  prevent  the  motion  being  made.  {Jeyea 
y.  Foreman,  6  Sim.  384).  On  a  motion  made  on 
behalf  of  a  defendant  who  is  in  contempt  for  want  of 
appearance,  the  defendant  cannot  be  heard  without 
entering  a  conditional  appearance  with  the  registrar 
to  be  Toid  if  the  application  should  succeed,  and  good 
if  it  should  fail;  (Davidson  y.  Marchioness  of  Hast- 
ings,  2  Kee.  504);  and  this  flows  naturally  from 
the  well  settled  principle,  that  none  but  a  party  can 
make  any  application  in  the  cause,  and  till  appear- 
ance the  defendant  is  not  a  party. 

In  a  recent  case  the  plaintiff  obtained  an  injunc- 
tion, with  a  direction  to  try  his  right  in  an  action. 
A  year  afterwards,  and  shortly  before  the  spring 
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assizes^  the  defendant  moTed  that  the  plaintiff  mi^ 
proceed  to  trial  at  those  assizes,  or  that  the  injunc- 
tion might  be  dissolved.  The  Court  refused  the 
motion  with  costs,  but  intimated,  that  it  expected 
the  plaintiff  to  go  to  trial  at  the  next  summer  assizes. 
The  defendant  being  in  contempt  for  non-payment  of 
the  costs  of  the  motion,  the  plaintiff,  shortly  before 
summer  assizes,  moved  to  defer  the  trial  ontQ  the 
defendant  should  have  cleared  his  contempt,  but 
the  motion  was  revised.  {Biekford  v.  Skewes,  10 
Sim.  193). 


CHAPTER  XII. 

TIME   TO   PLEAD,   ANSWER,    OR   DEMUR. 


1.  JHfne  allowed  to    Plead  t 

Answer y  or  Demury  68. 

2.  Mode    qf  computing   the 

Twelve  Days  allowed  for 
Demurring,  70. 

3.  J^ect  of  the  words  "  to 

Plead,  Answer,  or  De- 
miir,     not     Demurring 


alone,**  71. 

4.  A  Drfendant  is  precluded 

from  Pleading  or  Demur* 
ring,  when,  72. 

5.  Application   for  further 

Time,  74. 

6.  Traversing  Note,  75. 


Section  1. 

Time  allowed  to  Plead,  Amwer,  or  Demur. 
The  appearance  of  the  defendant  having  been 
entered,  it  then  becomes  necessary  for  him  to  con- 
sider his  defence  to  the  case  made  against  him  by 
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the  plamtifTs  bill.  This  may  be  by  demurrer,  plea, 
or  answer  to  the  whole  bill,  or  by  any  two  or  all 
three  of  these  modes,  as  applicable  to  different 
parts  of  it:  thos,  the  defendant  may  plead  to  part, 
demur  to  part,  and  answer  the  rest.  By  the 
10th  of  Lord  Brougham's  Orders,  a  defendant  is  al- 
lowed in  every  cause,  whether  the  bill  be  an  origi* 
nal  or  supplemental  bill,  or  bill  of  revivor  '<  after 
'  appearance  and  without  order,  eight  weeks  in  a 
'  town  cause,  and  ten  weeks  in  a  country  cause,  to 
'  plead,  answer,  or  demur,  not  demurring  alone,  to 
'  any  such  original  or  supplemental  bill,  or  any  such 

*  bill  of  revivor,  to  which  an  answer  is  required; 
and  five  weeks  in  a  town  cause,  and  seven  weeks 

*  in  a  country  cause,  to  plead,  answer,  or  demur, 

*  not  demurring  alone,  to  any  amended  bill,  to 
'  which  the  plaintiff  shall  require  an  answer;  but 

*  that  twelve  days  only  shall  be  allowed  a  defendant 
'  to  demur  alone  to  any  such  original,  amended,  or 
'  supplemental  bill  or  bill  of  revivor:"  but  by  the 
20th  (L.  &  C.)  this  distinction  between  town  and 
country  causes  is  abolished,  it  being  ordered,  *'  That 
'  a  defendant  in  a  country  cause  shall  be  allowed  no 

*  further  time  for  pleading,  answering,  or  demurring, 
'than  is  now  allowed  to  a  defendant  in  a  town 

*  cause." 
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Section  2. 


Mode  of  comjputing  the  Twelve  Day9  allowed  fm 

Demurring. 

A  DEMURRER  may  either  be  to  a  part  of  the  bSl 
or  to  the  whole  bill,  the  latter  is  called  a  general  de- 
murrer. Formerly  eight  days  only,  indnsive  of  ibe 
day  of  appearance,  were  allowed  for  putting  m  a 
general  demurrer,  and  no  extension  of  this  time 
would  be  granted  except  on  very  special  gromids: 
(Taylor  V.  Milner,  10  Ves.  447):  but  a  demurrer 
might  be  filed  after  the  eight  days,  if  an  attachment 
had  not  actually  issued.  (East  India  Comp.  ▼. 
Henchman,  3  Bro.  C.  C.  372;  Sowerby  v.  Warder^ 
2  Cox,  268;  and  seeHarker  v.  The  Duke  of  Devon- 
shire,  3  Mer.  310).  The  eight  days  within  which  a 
demurrer  must  have  been  entered  with  the  Registrar 
were  eight  office  days.  (Bullock  v.  Edington,  1  Sim. 
481). 

By  the  10th  (L.  &  B.)  twelve  days  are  allowed 
for  a  general  demurrer,  and  subject  to  this  enlarge- 
ment  of  the  time,  it  is  presumed  the  former  deci- 
sions still  remain  in  force.  Where  a  demnrrer  is 
ordered  to  be  taken  off  the  file,  it  is  irregular  for 
the  defendant  to  file  a  plea  and  answer  before  the 
demurrer  is  actually  taken  off:  imder  such  an  order 
the  practice  is,  not  to  serve  the  order  but  to  take  it 
to  the  clerk  in  court,  who  withdraws  the  demurrer 
and  usually  annexes  the  order  to  it.  (Cv>st  v.  Boode, 
1  Sim.  &  Stu.  21).  In  computing  the  twelve  days 
allowed  by  this  order  for    filing  demurrers,    an 
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Inteirening  yacation  is  not  to  be  excepted.  (Boys  v. 
Morgan,  9  Sim.  262).  A  defendant,  after  the 
twelve  dajs  allowed  for  demurring  had  expired, 
referred  the  biQ  for  scandal  and  impertinence,  and 
the  Master  reported  in  the  affirmative;  seven  days 
afterwards  the  defendant  demurred  to  the  bill;  it 
was  held,  that  the  demurrer  was  regularly  filed. 
{Nedby  t.  Nedby,  8  Sim.  334).  A  defendant 
demurred  to  the  bill  within  the  twelve  days,  but 
after  the  plaintiff  had  obtained  the  common  .injunc- 
tion, this  was  held  not  to  be  irregular.  (Poole  v. 
Marth,  7  Sim.  521).  If  a  defendant  plead  to  the 
bill,  and  the  plaintiff  then  amends,  the  defendant 
may  demur  generally  to  the  amended  bill.  (Bobert- 
wn  V.  Lord  Londonderry,  5  Sim.  226). 


Section  3. 

Effect  of  the  Words  "  to  Plead,  Answer,  or  Demur, 

not  Demurring  alone" 

Upon  the  words  "  to  plead,  answer,  or  demur,  not 
demurring  alone,"  it  has  been  determined,  that  a  bare 
denial  of  combination  is  not  a  sufficient  compliance 
with  the  condition  not  to  demur  alone;  (Taylor  y.MiU 
ner,  10  Ves.  448;  Wetherheadv,  Blackburn,  2  Ves.  & 
Bea.  123);  but  it  is  clearly  settled,  that  improper  and 
delusive  as  the  practice  may  be,  and  much  as  it  may 
call  for  correction,  yet  admission  of  a  single  fact  in  addi- 
tion to  the  denial  of  combination  is  a  compliance  with 
the  terms  imposed  of  not  demurring  alone.  (Tomkin 
V.  Lethbridge,  9  Ves.  179,  463;  Baker  v.  Mellish, 
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11  Yes.  73;  and  see  Biakion  v.  Birch,  2\e%.  & 
Bea.  43).  As  no  general  order  in  correction  of  thii 
abuse  had  been  made  at  the  time  when  March  ▼. 
Hunter  (3  Madd.  438)  was  before  Sir  J.  Leach,  hit 
honour  held,  that  an  appUcation  to  have  an  answer 
taken  off  the  file,  as  being  delusiTe,  in  answering 
only  two  unimportant  fieu^ts  and  leaying  the  rest  of 
the  bill  unanswered,  vras  not  warranted  hj  the 
existing  practice  of  the  Court,  and  that  the  plaintiff 
must  proceed  in  the  ordinary  course  by  taking  ex- 
ceptions. In  the  case,  however,  just  alluded  to* 
Smith  V.  Serle  (11  Yes.  415)  was  not  cited,  where 
Lord  Eldon  declared  he  was  so  unwilling  to  give  any 
countenance  to  such  an  abuse  of  the  practice,  that  he 
thought  he  should  never  again  be  induced  to  make 
such  a  decision;  but  if  an  attempt  was  made  to  put 
in  an  unsubstantial  answer  he  would  hold  it  to  be 
no  answer.  It  being  denied  by  counsel  that  the 
answer  was  unsubstantial,  a  reference  was  directed 
to  inquire  into  the  fact.  (lb.  416).  In  Neumr 
ham  V.  May  (10  Price,  118),  Richards,  C.  B.,  or- 
dered an  evasive  answer  to  be  taken  off  the  file. 


Section  4. 

A  Defendant  is  precluded  from  Pleading  or  De- 
murring, when. 
Upon  the  old  practice,  after  a  defendant  had 
obtained  an  order  for  time  to  answer,  the  Court 
would  not  afterwards  grant  leave  to  plead,  answer, 
or  demur,  not  demurring  alone  {Dyson  v.  Benson, 
Coop.  Ill;  Mann  v.  King,  18  Yes.  297;  Petm  v. 
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^ard  Baliimare,  i  Diek.  273),  except  under  spedal 
iraamstaneeS)  bj  which  is  meant  a  ease  of  mistake, 
» ewrpriae,  fraud*  ftCj-^-it  not  being  suffioient  on  an 
i|)filieation  for  aucfa  purpose*  to  state,  on  the  merits 
if  the  case,  tbat  a  plea  or  dewurcer  mi^  be  proper. 
Bruee  ▼.  Jllm^  I  Madd.  55€).  The  practice  that 
fte  order  lor  time  to  answer  baring  been  obtained, 
he  d^endant  could  oot  have  aaother  order  to  jdead, 
inswer,  or  demiur,  not  demurring  alone,  proceeded 
ipon  the  ground  that  the  first  order  is  an  admission 
)y  the  defendant  that  the  case  calls  for  an  answer 
md  an  answer  only.  (Taylor  v.  Milner,  10  Ves. 
148).  This  rule,  coupled  with  the  modem  practice, 
that  an  imswer  shall  not  he  aUowed  to  be  tak^n  off 
the  file,  seems  in  the  case  last  cited  to  hai^  led  to 
the  &(^on  that  a  demurrer  and  answer  being  filed 
after  an  order  for  time  to  answer  only,  as  the 
uuwer  could  not  be  taken  off  the  file,  so  neith^ 
ooald  the  demurrer,  as  being  inse|)arably  <x)B0iected 
with  it,  and  that  the  proper  course  was  to  over- 
rule  the  demurrer;  but  in  Curzon  y.  Be  la  Z(meh^  (1 
Swanst.  193),  Lord  Eldon  held  differently,  on  the 
ground  that  overruling  the  demurrer  was  an  admis- 
sion of  its  being  regukrlj  filed,  and  ordered  both  the 
answer  and  demurrer  to  be  taken  off  the  file. 

If  an  attachment  has  issued  against  a  defendant 
for  want  ai  answer  he  cannot  demur  alone;  {MeUor  v. 
EttUf  2  ^m.  &  Stu.  321);  nor  can  he  file  a  demurrer 
and  answer,  {Cureon  v.  De  la  Zouch,  1  Swanst.  193, 
OTerruling  Cosserat  v.  Tollett,  3  Swanst.  684),  al- 
though the  former  is  confined  to  an  allegation  which 
the  dsieadaxLt  might  by  answer  have  insisted  he  was 
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not  bound  to  answer;  (Figers  v.  Lord  AtuUey,  8  Sim 
333;  S.  C.  2  My.  &  Cr.  49);  and  the  demurrer  and 
answer  must  be  actually  taken  off  the  file  before  an- 
other answer  can  be  filed.  {Ciist  v.  Boode,  1  Sim.  & 
Stu.  22).  Defendant  cannot  file  a  demurrer  to  part 
of  the  bill  and  an  answer  to  the  remainder  upon  a 
common  dedimusy  but  must  sue  out  a  special  de^ 
mus  for  that  purpose.  {Tondinson  v.  SwinnerioHi  I 
Keen,  9). 


Section  5. 
Application  for  further  THme, 

If  the  defendant  require  further  time  to  plead, 
answer,  or  demur,  he  must  apply  to  the  master  to 
whom  the  cause  is  referred;  (1  Will.  4,  c.  94,  s.  13); 
and  in  every  such  order  it  shall  be  made  a  condition 
that  the  defendant  enter  an  appearance  with  the 
serjeant-at-arms,  as  on  a  commission  of  rebellion 
returned  non  est  inventus,  unless  the  Master  direct 
otherwise.  (B.  21). 


Section  6. 

Traversing  Note. 

By  the  21  (C.  &  L.)  it  is  ordered,  "That  after 
'  the  expiration  of  the  time  allowed  to  a  defendant 
'  to  plead,  answer,  or  demur  (not  demurring  akne) 
'  to  an  original  bill,  if  the  defendant  shall  bafe 
*  filed  no  plea,  answer,  or  demurrer,  the  plaintiff 
<  shall  be  at  liberty  to  file  a  note  at  the  Six  Cleriu' 
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*  Office  to  the  following  effect :  —  **  The  plain- 
'  tiff  intends  to  proceed  with  his  cause  as  if  the 
'defendant  had  filed  an  answer^  traversing  the 
'  case  made  hj  the  hill,  and  the  plaintiff  had  replied 
'to  such  answer,  and  served  a  subpoena  to  rejoin." 
'  And  that  a  copy  of  such  note  shall  be  served  on 
'^uch  defendant  in  the  same  manner  as  a  subpoena 
'  to  rejoin  is  now  served,  and  such  note,  when  filed, 
'  (a  copy  thereof  being  so  served),  shall  have  the 
'  same  effect  as  if  the  defendant  had  filed  an  answer, 
'  traversing  the  whole  of  the  bill,  and  the  plaintiff 
'  had  filed  a  replication  to  such  answer,  and  served 

*  a  subpoena  to  rejoin.  And  after  such  note  shall 
'  have  been  so  filed,  and  a  copy  served  as  aforesaid, 
'the  defendant  shall  not  be  at  liberty  to  plead, 
'  answer,  or  demur  to  the  bill  without  the  special 

*  leave  of  the  Court."  It  is  further  ordered,  how- 
ever, that  the  ''plaintiff  shall  not  be  at  liberty  to  file  a 
'  note  under  the  preceding  Order,  until  he  has  ob- 
'  tained  an  order  of  the  Court  for  that  purpose,  which 
'  order  shall  be  applied  for  upon  motion,  without  no- 
'  tice,  and  shall  not  be  made  unless  the  Court  shall  be 
'  satisfied  that  the  defendant  has  been  served  with  a 
'  subpoena  to  appear  and  answer  the  bill;  and  that 
'  the  time  allowed  to  the  defendant  to  plead,  answer, 
'  or  demur,  not  demurring  alone,  has  expired. " 
(22  L.  &  C.)  The  proper  evidence  in  support  of 
this  motion  would  be  an  affidavit  of  service  of  the 
subpoena,  and  the  Six  Clerk's  certificate  of  the 
date  of  filing  the  bill;  and  that  no  plea,  answer,  or 
demurrer  has  been  filed;  but  any  circumstances  from 
which  the  same  conclusion  may  be  driawn  will  be  suffi- 

e2 
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dent.  Thus,  in  Evansv.  Williams,  (5  Jur.  1 194 — JL), 
the  defendant  being  in  custody  of  the  fidieriff,  leave 
was  given  to  file  the  traversing  note  on  production  of 
the  writ  with  the  sheriff's  endorsement,  by  whidi  it 
appeared  that  the  defendant  had  been  attached  for 
want  of  answer. 


CHAPTER  Xm. 

OF   THE    DEMURRER. 


1 .  Preparing  and  setting  down  I  2.  Arguing  tkeDemurrer,1i, 
the  Demurrer,  76.  I  3.  CW«,  80. 


Section  1. 

Preparing  and  setting  down  the  Demurrer. 

After  the  draft  of  the  demurrer  has  been  mtM 
and  signed  by  counsel,  it  is  then  engrossed  on  parA- 
ment  and  carried  to  the  defendant's  d^k  in  Court  to 
be  filed,  and  within  eight  days  (which  mean  offiee 
days,  (Bulloek  v.  EdingtoUy  1  Sim.  481)),  after 
filing,  it  must  be  entered  with  the  registrar  in  order 
to  be  argued.  (Bea.  Ord.  77).  If  not  entered  wiA- 
in  that  time  it  is  overruled  of  course,  and  the  plain- 
tiff may  take  out  process  for  40«.  costs,  and  to  put 
in  a  better  answer.  If  regularly  entered  with  the 
registrar,  tiien,  according  to  the  former  practice, 
either  party,  on  petbdon  to  the  Lord  Chancellor, 
might  obtain  an  order  for  setting  it  down  to  be 
heard,  which  was  taken  to  the  registrar,  and  a  copy 
thereof  served  on  the  opposite  derk  in  Court,  at 
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east  two  days  before  the  day  of  hearing  ;  but  now, 
17  the  34th  (C.  &  L.)  it  is  ordered,  '*  that  where 
the  defendant  shall  file  a  demurrer  to  the  whole 
bin,  the  demurrer  shall  be  held  sufficient,  and  the 
^  plaintiff  be  held  to  have  submitted  thereto^  unless 
'  the  plainti£P  shall,  within  twelve  dajs  from  the  ex- 
'  piration  of  the  time  allowed  to  the  defendant  for 
'  filing  such  denrarrer,  cause  the  same  to  be  set  down 

*  for  argument:  and  where  the  demurrer  is  to  jmrt  of 
'  the  bill,  the  demurrer  shall  be  hdd  sufficient,  and 

*  the  plaintiff  be  held  to  have  si4>mitted  thereto, 

*  unless  the  plaintiff  shall,  within  three  weeks  from 

*  the  expiration  of  the  time  allowed  for  filing  such 

*  last-mentioned  demurrer,  cause  the  same  to  be  set 

*  down  for  argument." 

After  the  paper  of  demurrers  and  pleas  is  made 
out  and  set  up^in  the  registrar's  office  no  alteration 
is  to  be  made  therein:  all  that  the  Court  can  do  is, 
in  a  very  urgent  case,  to  advance  a  demurrer  to  the 
head  of  the  paper  on  the  day  fixed,  and  if  an  eariier 
day  be  wanted,  a  special  application  for  that  purpose 
must  be  made  to  the  Lord  Chancellor.  (Anon.,  1 
Madd.  557)  >  Pending  a  notice  of  motion  for  a  spe- 
cial injunction  the  defendant  put  in  a  demurrer: — 
The  demurrer  was  ordered  to  be  set  down  and  argued 

ituitmier,    ( v.  The  Bridgewater  Canal  Com- 

panp,  9  Sim.  378).  Afer  a  demurrer  the  plain- 
tiff may,  before  it  has  been  argued,  obtain  an  order 
of  course  to  amend:  the  only  question  is,  what  costs 
he  18  to  pay,  and  that  depends  upon  whether  the 
demurrer  has  been  set  down  or  not.  {Warburton  v. 
ne  Lamthn  and  Blaekwall  RaUway  Company,  2 
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Beav.  253).  Subject  to  anj  jadicial  order  to  be  made ' 
by  the  Lord  Cbancellor,  the  demurrer  must  be  heard 
by  the  Judge  to  whose  court  the  cause  is  appro- 
priated.   (6th  Ord.,  5th  May,  1837,  and  3rd  Ord., 
11th  Nov.  1841). 

Where  the  defendant  had  presented  a  petition  to 
the  Lord  ChanceUor  to  have  a  demurrer  set  down  to 
be  heard  before  the  Vice-Chancellor,  and  before  the 
order  was  obtained  upon  it,  the  plaintiff,  who  knew 
of  the  apphcation  made  by  the  defendant,  presented 
a  petition  to  the  Master  of  the  Rolls,  to  have  the 
demurrer  heard  in  his  court,  and  obtained  an  order 
upon  that  petition,  the  plaintiff  was  held  to  be  en- 
titled to  his  order.  (Marr  v.  Williams,  1  Keen,  582). 


Section  2. 

Arguing  the  Demurrer. 

By  the  36th  (C.  &  L.)  it  is  ordered,  ''  that  no 

*  demurrer  shall  be  held  bad  and  overruled  upon 
'  argument,  only  because  such  demurrer  shall  not 
'  cover  so  much  of  the  bill  as  it  might  by  law  haTe 

*  extended  to."  And  by  the  37th,  "that  no  de- 
'  murrer  shall  be  held  bad  and  overruled  upon  arga- 
'  ment,  only  because  the  answer  of  the  defendant 
'  may  extend  to  some  part  of  the  same  matter  as 
'  may  be  covered  by  such  demurrer." 

Prior  to  the  orders  of  the  26  th  August,  1 84 1,  if  the 
demurrer  was  set  down  by  the  plaintiff,  and  the  de- 
fendant made  default  in  appearing  when  it  was 
called  on,  then,  if  the  plaintiff  had  no  affidavit  of 
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service  of  the  order  for  setting  down  the  demurrer,  it 
mi^t  he  struck  out  of  the  paper:  if  he  had  such 
affidavit,  that  authorized  the  Court  not  to  overrule 
the  demurrer,  hut  to  hear  the  plaintiff. '  (Pen/old  v. 
Bam^ttom,  1  Swanst.  552).  If  a  demurrer  he 
struck  out  of  the  paper  for  want  of  appearance,  a 
fresh  order  must  be  obtained  for  setting  it  down, 
which  maj  be  either  on  petition  or  motion.  (Tolsan 
V.  Lord  FitzwUliamy  4  Madd.  403). 

Bj  the  33rd  (C.  &  L.)  it  is  ordered,  *^  that  where 

*  a  demurrer  to  the  whole  bill  shall  be  overruled, 

*  the  plaintiff,  if  he  does  not  require  an  answer, 
'  shall  he  at  liberty  immediately  to  file  his  note  in 
'  manner  directed  by  the  21st  Order,  and  with  the 

*  sauKB  effect,  unless  the  Court  shall  upon  overruling 
'  sucfi    demurrer  give  time  to  the    defendant   to 

*  plead,  answer,  or  demur;  and  in  such  case,  if  the 

*  defendant  shall  file  no  plea,  answer,  or  demurrer, 

*  within  the  time  so  allowed  by  the  Court,  the  plain- 

*  tiff,  if  he  does  not  require  an  answer,  shall,  on  the 

*  expiration  of  such  time,  be  at  Uberty  to  file  such 
'  note.'' 

If  there  be  a  demurrer  and  answer,  the  sufficiency 
of  the  answer  cannot  be  questioned  until  the  demur- 
rer is  disposed  of.  (Baker  y.  Mellish,  11  Ves.  73. 
London  Assurance  v.  East  India  Company,  3  P.  W. 
326).  If  the  demurrer  be  overruled,  exceptions 
may  then  be  taken  to  the  answer,  if  thought  expe- 
dient. 

If  a  demurrer  be  overruled,  the  plaintiff  is  entitled 
forthvdth  to  an  attachment  for  want  of  answer,  if 
it  be  not  instantly  put  in,  or  an  order  for  time  ob- 
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tained,  which  must  be  by  a  special  applicatioiii 
(Janes  v.  Saxby,  1  Swanst.  194.  Trim  r.  Baker ^  1 
Sim.  &  Stu.  469.  Rowley  v.  Eecles,  ibid.  511;  1 
Turn.  253),  usaally  made  by  the  defendant's  coun- 
sel on  the  overraling  of  the  demurrer, — the  Conrt 
still  haying  jurisdiction  to  make  such  an  order. 
(Waterton  t.  Croft,  6  Sim.  431).  If  on  a  d^ 
murrer  ore  tenu8  for  want  of  parties  being  allowed, 
the  plaintifiP  wishes  to  hare  permission  to  amend 
his  bill  more  extensively  than  by  merely  adding  par- 
ties, he  must  pay  the  costs  of  the  demurrer.  (New- 
ton V.  The  Earl  of  Egmont,  4  Sim.  574). 

If  the  demurrer,  being  to  the  whole  bill,  be  allflfw- 
ed,  the  plaintiiF  is  out  of  Court.  To  avoid  this,  the 
Court  has  sometimes,  instead  of  deciding  npdb  t!ie 
demurrer,  given  the  plaintiff  leave  to  amend  his  bill, 
paying  the  costs  incurred  by  the  defendant;  and  even 
after  a  bill  has  been  dismissed  by  order,  it  is  in  the 
discretion  of  the  Court  to  set  the  cause  on  foot 
again.  (Baker  v.  Mellish,  11  Ves.  72). 


Section  3. 

Co9U, 

If  the  demurrer  be  allowed,  the  plaintiff  pays  to 
the  defendant  the  tasted  costs  of  it;  and  if  it  be  to 
the  whole  bill,  then  the  further  taxed  costs  of  ^ 
suit  also.  (L.  &  B.  Ord.  31).  If  the  demurrer  be 
overruled,  the  defendant  pays  the  plaintiff  the  taxed 
costs  of  it,  unless  the  Court  order  to  the  contrary. 
(Ibid.  32). 
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CHAPTER  XIV. 

OF   THE   PLEA. 


.  hi  what  Caaet  the  Plea 
mmgtbeputimvpon  Oaih, 
81. 

.  Setiu^  doum  the  Pltm,  84. 


3.  Arguing  the  Plea^  86, 

4.  Taking  Jsme  onj  87. 

5.  Amendment  tfPleaf  87. 

6.  Co«^«,  88. 


Section  1. 

In  what  Cases  the  Plea  must  be  put  in  upon  Oath, 

Pleas  in  bar  of  matter  in  pais,  as  a  plea  of  a 
tated  account,  a  release,  the  statute  of  limitations, 
EC.  (a)  must  be  put  in  upon  oath;  but  pleas  to  the 
orisdiction,  to  the  person,  or  of  matter  of  record, 
re  not  put  in  upon  oath.  (Redes.  Tr.  PI.  301,  4th 
d).  In  a  recent  case,  a  plea,  purported  to  be  the 
oint  and  seyeral  plea  of  several  defendants,  but  was 
worn  to  by  some  of  them  only,  the  Court  refused 
D  order  it  to  be  taken  off  the  file.  {Attorney -Gene- 
al  y.  Cradocky  8  Sim.  466). 

Where  the  plea  is  such  that  it  must  be  put  in 
:pon  oath,  if  it  be  filed  without  the  oath  of  the  de- 
endant,  the  irregularity  is  not  waived  by  the  plain- 


(a)  It  would  seem  at  first,  that  a  plea  of  a  statute,  being  a 
lea  of  matter  of  record,  ought  not  to  be.  put  m  on  oath ;  for 
le  groaods  en  which  an  oath  is  necessary,  see  Walls,  Stubbe, 
Vcs.  &  Bm.  3^7. 

b3 
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tiff  taking  a  subsequent  step  in  the  cause,  and  eon- 
sequently  the  plaintiff  may,  even  after  he  has  set 
down  the  plea  for  argument,  move  to  have  it  taken 
off  the  file,  if  not  put  in  upon  oath.  (WoUy.  StulAt, 
2  Yes.  &  Bea.  354).  Sir  Thomas  Plumer  stated  the 
ground  of  the  decision  in  this  case  as  foUows :  — "  Hie 
'  second  point,  that  the  plaintiff,  having  taken  a  step 
'  recognizing  the  plea  as  r^ular,  by  setting  it  down 

*  to  be  argued,  has  waived  this  objection,  is  put  thus: 
'  that  this  rule,  requiring  the  plea  to  be  put  ini^ 
'  oath,  is  entirely  for  the  benefit  of  the  plaintiff,  who, 
'  if  that  is  so,  may  certainly  waive  it;  and  this  is 
'  compared  to  the  case  of  a  plaintiff  abroad  requiied 
'  to  give  security  for  costs:  but  a  plea  of  this  nature 
'  stands  precisely  upon  the  footing  of  an  answer.  In 
'  both  instances  the  oath  of  the  defendant  is  for  the 
'  benefit  of  the  plaintiff  certainly,  but  is  also  pre- 
'  scribed  by  the  estabUshed  course  of  the  Court,  if 
'  not  dispensed  with  by  an  order*    This,  therefore, 

*  is  not  one  of  those  irregularities  that  can  be  waived 
'  by  taking  a  step  in  the  cause,  but  an  erroneons 
'  proceeding,  contrary  to  the  established  course  of 
'  the  Court,  making  the  record  imperfect,  as  in  the 
'  instance  of  a  bill  or  answer  without  the  signature  of 
'  counsel."  {Wally.  Stubbs,  2  Ves.  &  Bea.  358). 

It  has  been  seen  that  after  process  of  contempt 
has  issued  against  a  defendant,  he  cannot  demnr 
alone.  It  does  not  appear  to  be  clearly  settled 
whether,  after  a  party  has  been  in  contempt,  he  is 
entitled  to  a  commission  to  take  his  ''plea,  answer, 

*  or  demurrer,"  or  whether  it  ought  to  be  merdy  to 
take  his  answer;  but  when  the  commission  has  been 
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granted  to  such  a  defendant  to  take  his  *'  plea,  an- 
'  swer>  or  demurrer,"  no  objection  haying  been  made 
to  it,  he  is  clearly  authorized  in  putting  in  a  plea. 
(Barbor  y.  Crcnoakaw,  6  Madd.  286).  According  to 
an  old  Order,  after  -a  contempt  duly  prosecuted  to 
an  attachment,  with  proclamations  returned,  no  plea 
or  demurrer  shall  be  admitted  but  upon  motion  in 
Court.  (Beam.  Ord.  178).  Hence  it  was  held  to  be 
regular  to  file  a  plea  after  the  return  of  a  simple 
attachment:  (Hamilton  y.  Hihhert,  2  Sim.  &  Stu. 
225):  and  it  would  do  if  the  plea,  or  plea  and  an- 
swer, were  filed  any  time  before  the  attachment  with 
proclamations  were  actually  returned,  though  after 
the  day  on  which  it  was  returnable;  (Sanders  y. 
Mumey,  1  Sim.  &  Stu.  225);  but  it  was  irregular 
in  such  a  case  to  file  a  plea  without  first  tendering 
the  costs  of  the  contempt.  (Foulkes  y.  Jones^  2 
Beay.  274). 

According  to  the  former  practice  the  regular  time 
jfbr  putting  in  a  plea  was  eight  days  from  the  appear- 
ance. If  the  defendant  was  unable  to  determine 
within  this  period  whether  or  not  a  plea  would  be  a 
proper  mode  of  defence,  his  course  was  to  take  out 
the  usual  order  for  time  '*  to  plead,  answer,  or  de- 
*  mur,  not  demurring  alone;"  because  it  seems  that 
under  an  order  for  time  to  answer  only,  a  plea  would 
not  be  allowed  to  be  put  in,  except  it  were  such  a 
plea  as  must  haye  been  put  in  upon  oath,  it  being  in 
that  case  considered  in  the  nature  of  an  answer,  and 
therefore  allowed  to  be  put  in  under  this  order. 
(Roberts  y.  Hartley,  1  Bro.  C.  C.  56.  DeMinckuitr 
Udney,  16  Yes.  355.     Philips  y.  Gibbons,   1  Yes. 
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&  Bea.  184).    For  the  present  practice  aa  to  tim^ 
tee  ante,  p.  68. 

The  plea  madt  be  signed  by  coimael  unless  it  bi 
taken  by  commission  in  the  coontrf,  in  wfaidi  osM 
sach  signature  is  not  necessary.  (Sirne^  v,  Smitk,  4 
Madd.  366). 


Section  2. 

Setting  dawn  the  Plea. 

It  is  not  all  pleas  which  are  set  down  for  aiga- 
ment,  for  some  pleas  are  pleaded  with  such  circum- 
stances that  their  truth  cannot  be  disputed,  as  plets 
of  outlawry  or  excommunication,  which  are  pleaded 
eub  sigillo,  the  truth  of  the  fact  pleaded  being  ascer- 
tained by  the  form  of  pleading,  and  the  suit  conse- 
quently delayed  until  the  disability  be  removed;  ub* 
less  the  plaintiff  can  show  that  the  plea  is  defective 
in  point  of  form,  or  does  not  apply  to  the  particultf 
case,  and  for  these  purposes  he  may  have  the  plea 
argued.  Other  pleas,  being  pleas  of  matter  of  fact, 
as  a  plea  of  a  former  decree,  or  of  another  suit  de- 
pending for  the  same  matter,  the  truth  of  which  maj 
be  immediately  ascertained  by  inquiry,  are  generallj 
referred  to  the  Master  for  that  purpose,  and  if  the 
Master  report,  the  fact  true,  the  bill  stands  instantly 
dismissed,  and  the  plaintiff  pays  £5  costs  to  the  de- 
fendant, unless  the  Court  order  the  contrary.  It  is 
competent,  however,  for  the  plaintiff  to  except  to  the 
Master's  report,  and  bring  on  the  matter  to  be  ar- 
gued before  the  Court;  or  if  he  conceive  the  plea  de- 
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Fective  in  form  or  otherwise,  independent  of  the  mere 
tmth  of  the  fact  pleaded,  he  may  set  down  the  plea 
to  be  argued,  as  in  the  case  of  pleas  in  general. 

Assuming,  however,  that  the  plea  in  its  nature  is 
such  as  requires  to  be  argued,  the  defendant  must  enter 
his  plea  with  the  Registrar  within  eight  days  after 
the  filing  of  it;  or,  in  default,  the  phdntifP  may  take 
out  process  to  enforce  an  answer  and  £5  costs,  and 
the  plea  shall  not  afterwards  be  set  down,  unless  by 
order  made  upon  special  application  to  the  Court. 
(Bea.  Ord.  Ch.  173,  174.  Jordan  y.  Lawkins,  3 
Bro.  C.  C.  372$  ibid.  388).  The  plea  being  duly 
entered,  either  party  might  then,  according  to  the 
former  practice,  on  petition  to  the  Lord  Chancellor, 
obtain  an  order  to  set  it  down  to  be  argued,  which 
was  to  be  taken  to  the  Registrar  at  least  two  days 
before  the  day  appointed  for  hearing;  (Bea.  Ord.  ch. 
121);  but  now  by  the  35th  of  the  same  iOrders  it  is 
ordered,  '*  that  where  the  defendimt  shall  file  a  plea  to 
'  tho  whole  or  part  of  a  bill,  the  plea  shall  be  held 
'  good  to  the  same  extent  and  for  the  same  purposes 
'  as  a  plea  allowed  upon  argument,  unless  the  plaintiff 
'  shall,  within  three  weeks  from  the  expiration  of  the 
*  time  allowed  for  filing  such  plea,  cause  the  same  to 
'  be  Mt  down  for  argument,  and  the  plaintiff  shall 
'  be  held  to  have  submitted  thereto." 
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Section  3. 


Arguing  the  Plea. 

If  the  defendant  set  down  the  plea,  and  on  its  be- 
ing called  on  for  argument  make  default,  the  pka 
will,  on  the  plaintifiTs  producing  an  affidavit  of  hav- 
ing been  served  with  an  order  to  set  it  down,  be 
overruled;  and  if  no  such  order  is  produced,  the  plea 
will  be  struck  out  of  the  paper,  and  will  not  be 
restored,  unless  on  affidavit  by  the  solicitor,  account- 
ing for  his  not  being  prepared  when  the  plea  was  caUed 
on.  (Mazareddo  v.  Maitland^  2  Madd.  38). 

To  a  creditor*s  bill  the  defendants  pleaded  a  decree 
obtained  by  another  creditor  in  a  prior  suit.  Plea 
overruled,  the  decree  being  less  beneficial  to  the 
plaintiffs  than  they  might  obtain  in  their  own  suit. 
{Pickford  v.  Hunter,  5  Sim.  122). 

By  the  26th  (C.  &  L.)  it  is  ordered,  ''  that  no 

*  plea  shall  be  held  bad  and  overruled  upon  argn- 
'  ment  only,  because  the  answer  of  the  defendanl 

*  may  extend  to  some  part  of  the  same  matter  as 

*  may  be  covered  by  such  plea."  And  by  the  27th 
of  the  same  Orders,  *'  that  no  plea  shall  be  held  bad 
'  and  overruled  upon  argument  only  because  such 
'  plea  shall  not  cover  so  much  of  the  bill  as  it  might 
'  by  law  have  extended  to." 

And  by  the  33d,   "That  where  a  plea  to  the 

*  whole  bill  shall  be  overruled,  the  plaintiff,  if  he 
'  does  not  require  an  answer,  shall  be  at  liberty  im- 

*  mediately  to  file  his  note  in  manner  directed  by  the 

*  21st  Order,  and  with  the  same  effect,  unless  the  Court 
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'  shall,  upon  oyerruling  such  demurrer  or  plea,  give 
'  time  to  the  defendant  to  plead,  answer,  or  demur; 
'  and  in  such  case,  if  the  defendant  shall  file  no 
'  plea,  answer,  or  demurrer,  within  the  time  so  allow- 
'  ed  hy  the  Court,  the  plaintiff,  if  he  does  not  require 
'  an  answer,  shall,  on  the  expiration  of  such  time, 
'  be  at  liberty  to  file  such  note." 


Section  4. 

Taking  Issue  on  the  Plea. 

If  the  plaintiff,  being  of  opinion  that  the  plea, 
though  good  in  form  and  substance,  is  not  true  in 
point  of  fact,  reply  to  it  before  it  comes  to  argument, 
(by  which  he  admits  the  goodness  of  the  plea  in  point 
of  form  as  fully  as  if  it  had  been  allowed  on  argument), 
in  that  case  the  defendant  must  prove  the  truth  of  his 
plea  by  depositions,  as  in  the  case  of  an  answer.  If 
he  succeed  in  estabUshing  the  truth  of  his  plea,  then, 
so  far  as  it  goes,  the  suit  is  at  an  end.  If  he  fail, 
so  that  the  plea  is  held  to  be  no  bar,  then,  in 
order  that  the  plaintiff  may  not  lose  the  benefit  of 
the  discovery  sought  by  the  bill,  the  Court  will  order 
the  defendant  to  be  examined  on  interrogatories,  to 
supply  this  defect. 

Section  5. 

Amendment  of  Plea. 

After  a  plea  allowed,  and  repHedto,  the  Court  will 
not  allow  the  plaintiff  to  withdraw  the  repUcation 
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and  amend  the  biU,  with  a  view  to  varj  the  case 
originally  made.  (Bamett  t.  GrafUmy  8  Sim.  72). 

If  the  plea  be  good  in  substance  but  defective  in 
form,  the  Court  will  give  leave  to  amend;  (DoAmu  v. 
LeadbetteTy  13  Yes.  281;  Mereweatker  v.  Melliik, 
ibid.  438);  or  to  plead  de  novo,  if  that  coarse  be 
more  convenient  than  amendment;  {NobkUsen  v. 
Hastings,  2  Yes.  jun.  87);  or  allow  the  plea  to 
stand  for  an  answer  with  liberty  to  except:  {Wood 
V.  Strickland,  2  Yes.  &B.  56):  but  in  any  of  these 
cases  the  Court  expects  to  be  told  precisely  what  the 
amendment  b  to  be,  and  how  the  slip  happened. 
(ub.  9up). 

Section  6. 

Coats, 

By  the  31st  of  Lord  Lyndhurst's  Orders,  if  the 
plea  be  allowed,  ''  the  plaintiff  shall  pay  the  defend- 

*  ant  the  taxed  costs  thereof,  and  if  it  be  to  the  whole 
'  bill,  then  the  further  taxed  costs  of  the  suit  also, 

*  unless  the  plaintiff  shall  undertake  to  reply  thereto^ 
'  and  then  the  costs  shall  be  reserved,  or  unless  the 

*  Court  shall  think  fit  to  make  other  order  to  the  con* 

*  trary."  Under  this  order  it  has  been  held,  that,  "  if 
'  a  plea  to  the  whole  bill  is  argued  and  allowed,  the 
'  plaintiff,  although  he  undertakes  to  reply  to  the  plea, 
'  must  pay  the  costs  of  it;"  but  the  other  costs  of  the 
suit  will  be  reserved.  {Fry  v.  Richardson,  10  Sim. 
475).  And  by  the  3rd  of  the  same  orders,  if  the 
plea  be  overruled,  *'  the  defendant  shall  pay  to  the 
'  plaintiff  the  taxed  costs  occasioned  thereby^  unleii 
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*  the  Court  shall  make  other  order  to  the  contrary.*' 
If  the  plea  he  ordered  to  stand  for  an  answer,  with 
liberty  to  except,  the  defendant  pays  the  usual  costs. 
(Howling  v.  Butler,  2  Mad.  245).  If  the  benefit 
of  the  plea  be  reserved  to  the  hearing,  this  exempts 
the  defendant  from  the  payment  of  costs,  unless  the 
Court  declare  otherwise.  (Wy.  Prac.  Reg.  330). 

In  a  case  decided  before  the  date  of  Lord  Lynd- 
hurst's  Orders  it  was  held,  that  if  a  plea  be  set 
down,  and  the  plaintiff,  on  the  plea  coming  on  to  be 
heard,  decline  arguing  it,  but  desire  leave  to  amend 
his  bin,  he  thereby  admits  the  validity  of  the  plea, 
and  that  '^  it  must  be  allowed  on  payment  of  the 
'  usual  costs  of  £5/'  {Lopes  v.  Be  Tastet,  3  Madd. 
183).  It  is  apprehended,  however,  that,  though 
such  a  case  may  not  appear  exactly  within  the  letter 
of  the  31st  Order,  it  is  within  the  spirit  and  inten- 
tion of  it,  and  that  now,  instead  of  £5,  taxed  costs 
would  be  given  to  the  defendant. 
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Section  1. 

Draunng  and  engrossing  the  Answer* 

The  answer  is  commonly  drawn,  but  most  be 
signed  and  settled  by  counsel;  {Brown  y.  Bruce,  2 
Mer.  1) ;  except  it  be  taken  in  tbe  country  by  com- 
mission, in  whicb  case  tbe  signature  of  counsel  is 
not  necessary.  (lb.;  and  see  Simes  v.  Smith,  4 
Madd.  366).  It  is  tben  engrossed  on  parchment, 
and  signed  by  the  defendant.  The  engrossment 
must  of  course  be  legible,  although,  in  one  case,  the 
Court  refused  a  motion  to  have  it  taken  off  the  file 
on  an  affidavit  that  it  was  legible  when  sworn.  {At' 
tomey-Generaly,  Mayor  of  Fowey,  3  Swanst.  184). 


court  of  chancery. 

Section  2. 

The  Answer  is  put  in  upon  Oath,  when. 

The  answer  is  put  in  on  the  defendant's  oath,  ex- 
cept in  the  case  of  Quakers,  whose  affirmation  is  re- 
ceived; and  of  peers,  who  answer  upon  their  protesta- 
tion of  honour.  After  the  answer  is  sworn,  the  Master 
will  not  part  with  it  out  of  his  hands,  except  to  the 
clerk  of  the  Puhlic  Office.    {Bruce  v.  TFebb,  2  Mer. 
475).  Incertain  cases  the  answer  will  he  received  with- 
out the  oath  or  signature  of  the  defendant;  hut  for  this 
purpose  an  order  must  he  obtained  on  the  special 
circumstances  of  the  case.     The  oath  and  signature 
of  the  defendant  being  for  the  protection  of  the 
plaintiff,  such  an  order  will  not  be  made  without  his 
consent,  and  is  generallv  made  on  his  application, 
for  the   purpose   of  avoiding  delay  and  expense. 
Where  the  defendant  is  resident  within  the  jurisdic- 
tion, the  order  is,  "that  he  shall  be  at  liberty  to  put 
'in  his  answer  without  oath  or  signature;"  but  if  he 
be  resident  abroad,  the  order  can  only  be  made  on 
his  consent,  even  at  the  appUcation  of  the  plaintiff. 
(Codner  v.  Hervey,  18  Ves.  468). 

When  an  answer  is  sworn  in  town,  as  is  always 
the  case  in  a  town  cause,  and  may  be  so  with  a 
country  cause,  if  the  defendant  prefer  coming  up  to 
town  to  swear  it  in  preference  to  having  it  taken  by 
commission,  the  parties,  in  the  usual  course,  swear 
to  it  at  the  Public  Office  of  the  Master,  and  the  con- 
fidential person  in  the  office  carries  the  answer  to 
the  Six  Clerks'  Office;  if  the  Public  Office  of  the 
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Master  is  closed,  the  parties  go  to  a  Master^s  house, 
and  swear  to  the  answer  there;  and  the  Master 
keeps  the  answer,  and  delivers  it  himself  to  the  Six 
Clerk.  If  the  parties  not  choosing  to  attend  at  the 
Puhlic  Office,  wait  till  that  is  closed,  go  to  the 
Master's  house,  and  the  answer  is  brought  to  the 
Six  Clerks*  Office  the  next  morning  the  ansmr 
cannot  be  considered  as  filed  on  the  day  on  wbidi  it 
is  sworn  at  the  Master's  house.  {Duekwartk  t. 
Boulcott,  3  Swanst.  269).  In  a  country  cause  the 
answer  is  most  frequently  taken  before  eommfr 
sioners,  and  the  solicitor  of  the  defendant  may  be  OM 
of  them.  {Bird  v.  Brancher,  2  Sim.  &  Stu.  I8€). 

Where  the  defendants  are  numerous,  and  ham 
common  interest,  the  Court  will  not  allow  them  te 
harass  the  plaintiff  by  putting  in  separate  answen 
in  nearly  the  same  words,  unless  necessary  or  ex- 
pedient for  their  defence:  and  will  direct  a  refereaoi 
to  the  Master  to  inquire  as  to  this.  {FoHsandtm^* 
Moore,  2  Sim.  &  Stu.  509). 

Infant*.  Infants  answer  by  guardian;  (Jon^Mna  ▼.  F/^it 

9  Yes.  357;  Lmshington  y.  SewelU  6  Madd.  28);  i> 
a  recent  case,  a  guardian  ad  litem  to  an  in&nt  d^ 
fendant,  although  resident  out  of  the  jurisdictknif 
was  appointed  on  motion,  upon  proof  of  respecta- 
bility, and  that  she  had  no  interest  adverse  to  tfait 
of  the  infant.  (Smith  v.  Palmer,  3  Beav.  10).  If* 
female  guardian  marries,  it  is  a  matter  of  course  tt 
appoint  a  new  guardian.    (Anon,,    8  l^m.  345). 

idiou,  &c.  Persons  of  mental  imbecility  also  answer  by  gB•^ 
dian,  and  if  the  fact  of  mental  imbecility  be  desM 
a   reference  will  be  directed  to  inquire  into  it> 
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truth;  (Lee  v.  Myder,  6  Madd.  294);  idiots  and 
lunatics,  found  such  by  inquisition,  answer  by 
the   committee  of  their    estate.      "Where  a  hus-  iiutbtnd  md 

Wife 

band  and  wife  are  defendants  they  answer  jointly^ 
until  an  order  has  been  obtained  for  the  wife  to 
ansfwer  separately,  as  the  wife  becomes  a  substantial 
party  to  the  suit  only  from  the  time  of  the  order> 
tiist  she  may  answer  separately;  and,  under  the  old 
practioe,  was  entitled  to  all  the  orders  for  time  to 
anawier;  aad  is  not  precluded  by  any  previous  order 
obtained  by  her  husband  for  that  purpose  on  behalf 
of  hinaelf  and  her;  (Jaeiuon  t.  Haworth^  1  Sim.  & 
Sto.  1^1);  and  consequently  is  now  entitled  to  the 
foil  time  from  the  date  of  the  order.  Hence,  in  a  suit 
against  husband  and  wife  in  respect  of  a  demand 
against  her  as  executrix,  where  the  husband  appears 
for  himself  and  wife,  and  is  afterwards  in  contempt 
for  want  of  answer,  an  attachment  will  not  go  against 
the  vife,  till  an  order  has  been  obtained  for  her  to 
answer  separately;  and  she  must  have  notice  of  the 
motion  for  that  order.  {Bunyan  v.  Mortimer^  6 
Madd.  276).  A  defendant,  in  custody  for  want  of 
the  answer  of  himself  and  his  wife,  cannot  clear  his 
contempt  by  putting  in  the  separate  answer  of  him- 
telf  only.  (Gee  v.  Cottle,  3  My.  &  Cr.  180).  An 
attachment  having  issued  against  a  married  man  for 
want  of  answer  of  himself  and  wife,  the  sheriff  re- 
turned cepi  eorpua,  but  that  the  husband  was  insane 
and  therefore  incapable  of  answering,  the  Court 
ordered  that  the  wife  should  answer  separately, 
aud  that  the  senior  Six  Clerk  not  toward  the  cause 


94  PRACTICE   OF   THE 

should  be  appointed  guardian  to  the  husband  to  pot 
in  his  answer.  (Eatcourt  y.  Eioinffton,  9  Sim.  252). 
In  Garey  v.  Whittingham^  (1  Sim.  &  Stu.  163), 
where  the  husband  had  put  in  a  separate  answer,  in 
which  he  stated  that  his  wife  did  not  live  with  him, 
and  that  he  had  no  influence  over  her,  and  the  wife 
had  put  in  no  answer, — ^the  husband  being  in  cos- 
tody  under  an  attachment  for  want  of  the  wife's 
answer,  on  motion  to  dischai^  this  attachment^  and 
that  the  plaintiff  might  have  leave  to  sue  out  tn 
attachment  against  the  wife,  Sir  John  Leach  said— 
''  A  wife  can  never  answer  separately  unless  ai 

<  order  is  obtained  for  that  purpose.     A  husband 

<  may  obtain  that  order  where  he  cannot  influence 

<  his  wife  to  answer;  and  where  the  husband  is 

*  abroad  and  not  amenable  to  the  jurisdiction,  the 

<  plaintiff  may  obtain  the  order.  But  I  doubt 
'  whether,  in  either  case,  a  notice  of  the  application 
'  ought  not  to  be  given  to  the  wife.    I  likewise  doubt 

<  whether  the  husband  can  answer  separately  before 

*  there  is  an  order  that  the  wife  shall  put  in  a  sepa- 

*  rate  answer.  The  practice,  however,  seems  to  be 
'  to  receive  his  answer.     And  yet,  if  it  were  not  s 

<  case  in  which  an  order  might  be  obtained  for  the 

*  wife  to  answer  separately,  she  must  answer  jointly; 

<  and  then  his  answer  must  be  taken  off  the  file  in 
'  order  that  she  may  join  in  it.     His  separate  answer 

*  will  be  put  in  only  where  the  wife  will  not  in  ftct 
'join;  and  the  receiving  of  his  answer  before  he 
'  obtains  the  order  upon  his  wife,  does  in  truth  for- 

*  ward  the  proceedings.     I  shall  order  the  husband, 
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'  in  the  present  case,  to  be  discharged,  and  the  wife 
'  to  answer  separately,  and  to  indemnify  the  hus- 
'  band  in  respect  of  costs." 
A.  filed  a  bill  airainst  B..  which  B.  answered,  and  Amwer  to 

1  .11  .  1  crow-bill. 

then  filed  a  cross-bill  against  A.;  A,  not  haymg 
answered  the  cross-bill,  B,  issued  an  attachment 
against  him,  but  was  unable  to  serve  it  as  A,  was 
resident  abroad;  A,  proceeded  to  examine  witnesses 
in.  his  cause.  The  Court,  on  the  application  of  B,, 
ordered  publication  not  to  pass  in  ^.'s  suit  until  he 
should  have  put  in  his  answer  and  cleared  his  con-> 
tempt  in  J^.'s  suit^  and  the  Court  should  order 
publication  to  pass.  (Palmer  v.  Leicester,  6  Sim. 
610). 

It  has  been  hitherto  the  settled  rule  of  the  Court, 
that  a  defendant  submitting  to  answer  must  answer 
fallj.  He  cannot  refuse  to  answer  on  the  ground  of 
any  general  objection,  such  as  that  the  plaintiff  has 
no  right  to  relief,  or  has  no  interest  in  the  matter, 
or  that  he,  defendant,  has  no  interest  in  the  matter, 
or  that  he  is  a  purchaser  for  valuable  consideration. 
(Ovey  V.  Leighton,  2  Sim.  &  Stu.  234).  The  only 
exception  to  the  rule  was  where  the  answer  would 
subject  the  defendant  to  criminal  proceedings,  or 
would  disclose  matters  of  professional  confidence, 
which,  upon  the  principles  of  the  Court,  are  pro- 
tected from  discovery;  in  these  two  cases,  the 
defendant  might  decline  making  the  required  dis- 
covery by  submission  in  his  answer.  This  rule  has 
received  an  extensive  modification,  it  being  ordered 
by  the  38th  C.  &  L.,  "  That  a  defendant  shall  be  at  Defendant  b 

'f  answer  may 

*  liberty  by  answer  to  decline  answenng  any  interroga-  decline  an- 
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wering  aiiy 
nterrofratory. 


'  tory  or  part  of  an  interrogatory^  from  answeriag 
'  which  he  might  have  protected  himself  by  demarrer; 
'  and  that  he  shall  be  at  liberty  so  to  decline  notwith- 
'  standing  he  shall  answer  other  parts  of  the  bill 
'  from  which  he  might  have  protected  himypl^  l^ 
'  demurrer." 

It  may  be  observed,  however,  that  the  defeodaat 
is  not  bound .  to  answer  vague  and  general  all^ 
tions.  The  plaintiff,  to  entitle  himself  to  an  an- 
swer, must  make  his  statements  and  charges  snfr 
ciently  distinct  and  specific.  And,  therefore,  inhere 
an  information  alleged  certain  sums  to  be  vested  in 
the  defendants  for  certain  diaritable  purposes,  and 
that  the  defendants  had  misapphed  those  sums,  sad 
also  alleged  generally  that  other  sums  were  vested 
in  the  defendants  upon  like  trusts,  but  did  not 
charge  any  misapplication  or  breach  of  trust  with 
respect  to  them,  it  was  held,  that  the  defendants  weif 
not  compellable  to  answer  the  general  alle^tioiL 
{Attorney-General  v.  Merchant  Tailors^  Company t 
5  Sim.  328). 

Section  3. 
Supplemental  Answer. 

The  answer  being  put  in  upon  oath,  the  Court 
will  not,  unless  under  very  special  circumstaaoem 
allow  the  defendant  to  contradict  any  of  its  state- 
ments by  a  supplemental  answer.  The  Court,  how- 
ever, listens  with  greater  facility  to  an  applicatioB 
for  leave  to  add  an  additional  statement,  or  matter 
omitted  to  be  brought  forward  in  the  original  answer 
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thioagh  accident,  mistake,  or  ignorance.  Thus,  in 
a  modem  case,  the  defendant,  an  attorney,  moved  to 
file  a  supplemental  answer  to  deny  admissions  in  his 
answer  that  went  to  establish  the  plaintiff's  case,  on 
tiie  ground  of  having,  on  examining  his  books,  dis- 
covered that  the  admission  ought  not  to  have  been 
made,  but  the  Court  refused  the  application.  {Green-^ 
woody,  AtkinwHy  4  Sim.  54).  On  the  other  hand, 
leave  was  given  to  file  a  supplemental  answer  for  the 
purpose  of  stating  facts  which  the  defendant  had 
wished  to  state  in  his  original  answer,  but  had  been 
7>revailed  upon  to  omit  by  the  mistaken  advice  of  his 
solicitor.  (Nail  v.  Punter,  4  Sim.  474).  So,  when 
the  defendant,  in  her  answer  to  a  bill  for  tithes, 
pleaded  a  modus  for  all  tithes,  and  afterwards  dis- 
covered that  the  modus  covered  part  only  of  the 
tithes,  and  moved  to  correct  the  mistake  by  filing  a 
supplemental  answer,  it  was  ordered  that  the  cause 
should  proceed  as  if  the  modus  had  been  laid  in  the 
Ynanner  proposed.  (Podmore  v.  Skipmth,  2  Sim. 
565).  In  another  case  leave  was  given  to  file  a 
supplemental  answer  to  a  bill  for  dower,  to  state  a 
^ne  and  non-claim  omitted  through  ignorance  in  the 
original  answer.  (Jackson  v.  Parish,  1  Sim.  505). 
A  defendant  will  be  allowed,  upon  terms,  even 
lifter  replication,  to  file  a  supplemental  answer,  in 
Order  to  bring  before  the  Court  matter  material  to 
his  defence  which  had  been  omitted  in  the  original 
answer, — the  Court  being  satisfied  that  there  has 
been  a  due  exercise  of  diligence  and  good  faith. 
(Jackson  V.  Parish,  1  Sim.  505) ;  but  after  a  cause  has 
been  set  down  for  hearing,  it  seems  that  the  Court 
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will  not  permit  the  defendant  to  ayail  himsdf  of  t 
new  defence  snbseqnentlj  discovered  by  nyppb- 
mental  answer.  (Macdougal  v.  Punier,  4  Ross.  486; 
Ckmgt  v.  Barr,  2  Mer.  57). 

Where  a  defendant,  after  his  answer  is  to  be 
deemed  sufficient,  files  a  supplemental  answer,  tk 
plaintiff  is  not  aUowed  two  months  to  ezoept  to  k; 
but,  as  it  cannot  be  excepted  to  without  leave,  it  s 
prima  facie  to  be  deemed  sufficient  firom  the  tine 
when  it  is  filed,  and  therefore  the  defendant  mQ 
move  to  dismiss  at  the  end  of  two  months  £rom  tiie 
filing  of  the  supplemental  answer.  (B€ume8  v.  Twiir 
die,  10  Sim.  481). 

A  notice  of  motion  for  liberty  to  file  a  suppfe* 
mental  answer  should  specify  the  new  facts  intended 
to  be  introduced:  a  notice  of  motion  for  liberty  to 
file  a  supplemental  answer  stating  "  certain  &ct8"  i> 
not  sufficient.     {Haslar  v.  HolUs,  2  Beav.  236). 


Section  4. 

InsUjfficiencf/, 

Previous  to  the  change  efiected  by  the  recent 
order,  (16  C.  &  L.),  the  plaintiff  was  entitled  to  have 
an  answer  to  every  statement  and  charge  in  the  biU* 
whether  interrogated  to,  or  not.  Where  the  plaintiff 
had  omitted,  either  accidentally,  or  by  design  is 
sometimes  happened,   to  interrogate  to   any  par- 
ticular matter,  whether  important  or  otherwise,  the 
answer  was  on  that  ground  insufficient.     This  cause 
of  insufficiency  has,  however,  been  put  an  end  to, 
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Ae  defendaat  being  now  compellable  only  to  answer 
any  matter  interrelated  to,  and  only  to  answer  such 
interrogatories  as  he  is  specially  required  to  answer 
by  the  note  at  the  foot  of  the  bill. 

The  plaintiff  is  entitled  to  have  an  answer  in  the 
pvecifle  words  of  the  interrogatory;  it  is  not  enough 
to  ansfirer  it  in  substance.    The  answer  must  be 
Midem  verbis.    He  is  entiUedy  also,  to  have  each 
mtenrogatory  distinctly  answered:  it  is  not  enough, 
tkat  in  point  of  fact  the  answer  to  the  interrc^tory 
is  implied  or  comprehended  in  the  answer  to  some 
•tlier  interrogatory.     The  answer  must  be  oommen« 
snnte  and  conterminous  with  each  interrogatory. 
Tims,   where    the    interrogatory  in    the    bill  was 
^  whether  upon  or  subsequent  to  the  marriage  of 
T.  W.^   the  intestate,  with  the  defendant,   some 
deeds  or  instruments,  deed  or  instrument,  by  way  of 
settlement    or   otherwise,   were   not    or  was    not 
made  and  executed,  whereby  or  by  means  whereof 
property  to  a  considerable,  and  what  amount,  and 
amongst  other  property  part  of  the  real  estate  of 
A,  B.y  was  or  not  settled  upon  the  defendant,  in 
lieu  or  in  bar  of  dower  of  the  said  intestate's  real 
estate,  or  how  otherwise:"  the  defendant,  by  her 
answer,  ^'denied  that  upon  or  subsequent  to  the 
marriage  of  the  said  intestate  with  the  defendant, 
WBLj  deeds  or  instruments,  or  deed  or  instrument, 
by  way  of  settlement  or  otherwise,  were  or  was 
made  or  executed,  whereby  or  by  means  whereof 
property  io  any  amount  was  settled  upon  her,  the 
defendant^  in  bar  or  in  lieu  of  dower  of  the  said 
intestate's  real  estate,  as  in  the  bill  mentioned." 

f2 
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Sir  John  Leach  said,  **It  is  tme  the  general  answ^ 
in  this  case  indades  in  it  an  answer  to  the  parti- 
cular inquiry.     But  such  a  mode  of  answering  nu^ 
in  some  cases  be  resorted  to  in  order  to  escape  frooi 
material  discorerv;  and  it  is  more  safe  to  adhere 
in  all  cases  to  the   general  rule  that    particukr 
charges  must   be  answered  particularly  and  pre- 
cisely." (Wkarion  ▼.  JFAartan,  1  Sun.  &  Stu.  236). 
Where  the  defendant,  to  several  statements  in  tlie 
bill  as  to  which  he  was  not,  nor  was  allied  to  b^ 
privy,  answered  in  the  following  form: — *' And  tfau 
defendant  further  answering,  saith,  it  may  be  trne 
for  any  thing  this  defendant  knows  to  the  contraxjf 
that  &c.;*'    and  after  going  through   the   ser^ 
statements  he  concluded  thus — **  but  this  defendant 
is  an  utter  stranger  to  all  and  every  such  matters, 
and  cannot  form  any  behef  concerning  the  same." 
To  this  answer,  upon  exceptions  to  the  Mastei^s 
report,  overruling  exceptions   to  this  part  of  the 
answer,  it  was  argued,  that  the  defendant  ought  to 
have  answered  to  his  information  as  well  as  his 
belief,  according  to  the  requisitions  of  the  bill;  bat 
Sir  John  Leach  was  of  opinion  that  the  defendant,  in 
stating  himself  to  be  an  utter  stranger  to  all  and 
every  the  matters  in  question,  did  answer  as  to  his 
information,  and  did  in  effect  deny  that  he  had  any 
information  respecting    them.    {Atnhurst  v.  JTu^f 
2  Sim.  &  Stu.  183).     So,  where  the  biU  aUeged  that 
certain  bills  of  exchange  held  by  the  defendant  Were 
accommodation  bills,  and  required  him  to  set  forth 
the  particulars  of  the  consideration  pretended  to  be 
given  for  them;  the  answer  denied  the  allegation, and 
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stated  that  the  bills  of  exchange  were  paid  to  the 
defendant  in  the  regular  course  of  his  business  as  a 
banker,  and  that  the  consideration  did  not  consist  of 
any  specific  sum,  but  of  cash  from  time  to  time 
drawn  out  by  the  payer,  and  he  referred  to  his 
banker's  books  for  particulars  of  the  bills,  and  of  the 
consideration  paid  for  them.  Sir  J.  Leach  held, 
that  this  was  a  sufficient  answer,  and  that  it  would 
have  been  impertinent  in  the  defendant  to  set  forth 
the  general  banking  account,  adding  that  "  if  upon 
the  coming  in  of  such  an  answer,  the  plaintiff  should 
think  it  would  be  useful  to  him  to  call  for  copies  of 
the  general  banking  account,  he  could  readily  amend 
his  bill  accordingly.  In  this  view  of  the  case,  it 
was  not  necessary  for  the  defendant  to  have  referred 
to  his  banking  books;  but  because  he  has  unneces- 
sarily referred  to  them,  be  is  not  therefore  bound  to 
set  forth  the  contents  in  his  answer."  {Webster  v. 
Threl/all,  2  Sim.  &  Stu.  190). 

A  bill  filed  by  the  insurers  of  a  life  against  the 
insured,  to  which  the  solicitor  of  the  insured  was  a 
party  as  a  defendant,  stated  that  on  a  particular  day 
an  agent  of  a  company  with  whom  the  insured 
wished  to  effect  an  insurance,  came  to  the  ofiice  of 
the  insurers  and  told  their  agent  that  the  life  was 
bad,  handing  to  such  agent,  at  the  same  time,  an 
unfavourable  medical  report  upon  the  life.  The 
defendant,  the  solicitor  of  the  insured,  was  present 
at  this  interview,  but  in  his  answer  to  the  bill  re- 
fused to  state  what  passed,  because  he  was  then  the 
solicitor  and  attorney,  and  was  present  as  the  soli> 
citor  and  attorney  of  the  insured,  and  acquired  his 
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information  touching  the  matters  which  he  refused 
to  answer  solely  from  the  fact  €i  his  heing  present  at 
the  time  in  the  capacity  of  solicitor  and  attoroejaiid 
professional  and  confidential  adviser  of  the  insured. 
It  was  held  that  this  answer  was  insufficient.  (Da- 
borough  ▼.  Rawlins,  3  My.  &  Cr.  515). 

A  hill  filed  against  trustees  to  compel  the  transftr 
to  the  plaintiff  of  a  fund  to  which  he  stated  that  he 
was  solely  entitled,  joined  as  defendants  certain 
persons  who  had,  as  the  plaintiff  all^;ed,  rendered 
the  suit  necessary  by  calling  upon  the  trustees  to 
transfer  the  fund,  and  the  bill  therefore  prayed  tiiat 
they  might  pay  the  costs  of  the  suit.  The  de- 
fendants in  question  put  in  what  they  called  an 
answer  and  disclaimer,  in  which  they  merely  stated 
that  they  did  not  now  claim,  and  never  had  claimed, 
any  interest  in  the  fund  in  question.  Upon  excep- 
tion taken  to  this  answer  and  disclaimer,  which 
covered  the  whole  of  the  interrogating  part  of  the 
bill,  the  Vice- Chancellor  held  the  exceptions  good, 
except  as  to  one  interrogatory,  which  he  thoi^t 
was  immaterial;  and,  upon  appeal,  his  Honor's  order 
was  confirmed.  (^Graham  v.  Coape,  3  My.  &  Cr. 
638). 

A  bill  for  the  specific  performance  of  an  agree- 
ment for  a  lease  set  forth  the  agreement,  and  asked 
whether  or  not  the  term  was  to  commence  and  to  be 
determinable  at  the  time  and  in  the  manner  in  the 
bill  mentioned,  and  whether  this  agreement  was 
made  in  the  words  and  figures  or  to  the  purport  and 
effect  set  forth  in  the  bill,  or  in  some  and  what  other 
words  and  figures,  or  to  some  and  what  other  pll^ 
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port  and  effect.  The  defendant,  by  his  answer, 
admitted  that  there  had  been  an  agreement  for  a 
term  of  twentj-one  years,  bnt  stated  that  he  had 
destroyed  the  memorandam  thereof,  and  was  there- 
fere  unable  to  set  forth  as  to  his  knowledge,  remem- 
brance, information,  belief,  or  otherwise,  whether 
the  agreement  was  to  commence  and  be  determina- 
ble at  the  time  and  in  the  manner  in  the  bill  men- 
tioned, or  whether  the  agreement  was  in  the  words 
and  figures,  or  to  the  purport  and  effect  in  the  bill 
mentioned,  or  in  what  other  words  and  figures,  or 
to  what  other  purport  and  effect.  The  answer  was 
held  to  be  sufficient.  {NeUon  ▼.  Pom/ord,  5  Jur. 
332.— R.) 

Though  an  answer  which  is  found  insufficient 
may  be  treated  as  no  answer,  as  to  the  points  on 
which  it  is  so  found;  yet  it  is  not  true,  as  a  general 
proposition,  that  an  insufficient  answer  is  no  answer. 
An  answer,  insufficient  in  many  points,  may  yet  in 
other  points  be  most  important  to  the  plaintiff,  and 
be  sufficient  to  bind  the  most  important  interests  of 
the  defendant.  (Per  Lord  Langdale,  Lane  v.  Paul, 
3  BeaT.  68). 

Section  5. 

Exceptuma  to  the  Amwerfor  Inmfficiency, 

If  on  the  perusal  of  the  answer,  a  defendant  ap- 
pear not  to  have  sufficiently  answered  the  interroga- 
tories which  he  is  required  to  answer,  the  plaintiff 
may  refer  it  for  insufficiency  upon  exceptions,  which 
must  be  settled  and  signed,  and  consequently  are 
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entitled  ''  exceptions  taken  by  the  said  oomplainaDt 
*  to  the  further  answer  put  in  by  the  said  defendant, 
^  L.  D.,  to  the  original  bill  of  complaint,  and  his 
'  answer  to  the  amended  bill  of  complaint  filed  by 
'  the  said  complainant  in  this  cause/'  were  irregolariy 
entitled,  and  ordered  to  be  taken  off  the  file.  This 
rule,  however,  yields,  like  every  other  mle  in  eqmty. 
in  a  case  of  clear  mistake.  Thus,  where  the  plaintiff, 
for  the  purpose  of  instructing  his  counsel,  had  sent 
him  by  mistake  the  original  draft  of  his  bill  instead 
of  another,  from  which  the  bill  was  actually  engrossed, 
and  the  mistake  was  not  discovered  till  too  late  to  be 
rectified,  the  Court  gave  leave  to  amend;  (Bancroft 
V.  Wentworth,  10  Ves.  284,  n.  81,  2nd  ed.);  cm  the 
same  principle  the  plain  ti£P  was  allowed  to  amend  his 
exceptions  in  a  case  where,  there  being  two  causes, 
the  exceptions  were  taken  from  the  wrong  bill. 
(Bolder  v.  The  Bank  of  England,  10  Ves.  284). 


Section  6. 
Order  of  Reference /or  Insufficiency, 

If  the  exceptions  are  not  submitted  to,  '*  the  plaiu- 
'  tiff  may,  at  the  expiration  of  eight  days  after  the 
'  exceptions  are  delivered,  but  not  before,  unless  in 

*  injimction  cases,  refer  such  answer  for  insuffidencj, 
^  and  if  he  does  not  refer  the  same  within  the  next 
(  six  days,  he  shall  be  considered  as  having  abandon- 
^  ed  the  exceptions;  in  which  latter  case  such  answer 

*  shall  thenceforth  be  deemed  sufficient."  (L.  &  B. 
5).    The  order,  referring  an  answer  for  insufficiency. 
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must  not  onlj  be  obtamed,  but  must  also  be  served 
within  the  six  days  allowed  by  the  5th  L.  &  B.  (Pearee 
y.  Hodgson,  7  Sim.  347 ;  Taylor  t.  Harriwn,  8 
Sim.  21 :  iSf.  (7.  1  My.  &  Cr.  274).  The  plaintiff  is 
not  relieved  from  the  necessity  of  serving  an  order^ 
referring  exc^>tions  to  an  answer  for  insufficiency^  by 
immediately  carrying  the  order  into  the  Master's 
office,  and  applying  for  a  warrant,  to  proceed  upon 
it,  if  no  notice  is  given  to  the  defendant.  {Attorney^ 
C^eneral  v.  Clack,  1  My.  8c  Cr.  367).  Where  seve- 
ral answers  are  excepted  to,  there  must  be  separate 
orders  of  reference.  (Jllanson  v.  Moorsom,  2  Sim.  & 
Stu.  478). 

Section  7. 

The  Master's  Report  upon  Exceptions /or  InsMf- 

ficiency. 

The  Master's  report  must  be  obtained  within  a 
fortnight  from  the  date  of  the  order,  unless  he  shall 
certify  i^irther  time  to  be  necessary,  and  then  with- 
in the  further  time  so  stated,  otherwise  the  order 
will  be  considered  as  being  abandoned.  (L.  & 
B.  12).  Under  this  Order  the  Master  may,  of  his 
own  authority,  and,  whether  he  is  attended  by  any 
one  on  behalf  of  the  parties  or  not,  allow  himself 
further  time  to  make  his  report  as  to  scandal,  imper- 
tinence, or  insufficiency.  {Woods  v.  Woods,  9  Sim. 
2 1 3).  Where  the  drawing  up  of  the  order  to  extend 
the  time  for  making  the  Master's  report  had  been 
delayed  by  the  offices  being  closed,  and  the  plainti£P 
having,  through  inadvertence,  omitted  to   procure 
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the  Master's  certificate,  that  ftirther  time  was  neces- 
sary, the  Court  allowed  further  time,  the  plaintiff 
paying  the  costs  of  the  application.  {BurreU  y. 
Nicholson^  6  Sim.  212).  The  Court  will  not  enlarge 
the  time  for  obtaining  the  Master's  report  on  excep- 
tions to  an  answer  in  an  injunction  cause,  except  un- 
der special  circumstances,  as  the  illness  of  the  Mas- 
ter, to  whom  the  exceptions  are  referred.  (Davenport 
Y.Whitmore,  8  Sim.  251).  The  Master's  report,  in 
a  reference  for  insufficiency,  like  all  similar  interlocu- 
tory reports,  is  in  the  nature  of  a  certificate  only, — ^no 
draft  being  made  for  the  parties, — and  requires  no  con- 
firmation, but  as  soon  as  obtained  is  to  be  filed  in  the 
Report  Office,  and  an  office  copy  taken.  If  the  Mas- 
ter find  the  answer  insufficient  he  must  fix  the  time 
to  be  allowed  for  putting  in  a  further  answer  by  his 
report,  from  the  date  whereof  such  time  runs,  and  if 
the  defendant  shall  not  put  in  a  further  answer  within 
the  time  so  allowed  he  shall  be  in  contempt,  and  be 
dealt  with  accordingly.  (L.  &  B.  8). 

The  Master  to  whom  any  exceptions  to  an  answer 
for  insufficiency  shall  be  referred,  shall  be  at  liberty 
in  making  a  report  upon  such  exeptions,  if  he  shall 
think  fit,  to  certify  by  whom  and  in  what  proportions 
(if  any)  the  costs  of  such  exceptions,  and  of  the  refer- 
ence thereon,  ought  to  be  borne,  and  that  upon  the 
taxation  of  the  general  costs  in  the  cause  under  the 
28th  Order  pronounced  on  the  3rd  April,  1828,  re- 
gard shall  be  had  to  such  certificate,  and  the  costs  to 
be  allowed  to  either  party  shall  be  taxed  and  appor- 
tioned accordingly.  (6. 19). 


court  of  chancery.  109 

Section  8. 

Arguing  the  Exceptions. 
\f  exceptions  are  to  be  argued  the  Court  will 
assome,  that  the  relief,  which  is  sought  bj  the  bill, 
will  be  given;  and  will  test  the  materiality  of  dis- 
covery by  a  consideration  of  the  relief.  (JDuneombe 
V.  Dam»,  5  Jur.  1081.— V.  C.  W.). 


Section  9. 

Further  Answer, 

A  defendant  may  put  in  a  further  answer,  pend- 
ing exceptions  to  his  first  answer,  although  he  there- 
by deprives  the  plaintiff  of  the  benefit  of  obtaining  the 
common  injunction  on  the  Master's  reporting  the  first 
answer  to  be  insufficient.  {Ingham  v.  Ingham^  9 
Sim.  363,  where  the  principle  is  fully  explained). 


Section  10. 

Exceptions  insufficiently  answered. 

If  the  defendant's  first  answer  to  the  exceptions 
be  insufficient,  the  plaintiff  may  have  a  second  and  a 
third  reference  for  insufficiency,  but  if  the  plaintiff  do 
not  within  three  weeks  after  the  defendant's  second 
or  third  answer  refer  the  same  for  insufficiency  on 
the  old  exceptions,  such  answer  shall  thenceforth  be 
deemed  sufficient.  (L.  &  B.  No.  6).  If  the  plaintiff 
do  refer  a  defendant's  second  or  third  answer  for  in- 
sufficiency on  the  old  exceptions,  then  the  particular 
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exception  or  exceptions  to  which  he  requires  a  furtlier 
answer  must  be  stated  in  the  order.  (L.  &  B.  No.  7). 
Upon  a  third  answer  being  reported  insufficient,  the 
defendant  shall  be  examined  upon  interrogatories  to 
the  points  reported  insufficient,  and  shall  stand  com- 
mitted until  he  have  perfectly  answered  such  inte- 
rogatories,  and  shall  pay  in  addition  to  the  4/.  costs 
heretofore  paid  such  further  costs  as  the  Court  shall 
think  fit  to  award.  (Ibid.  No.  10). 


Section  11. 

Answer  excepted  to, — when  to  be  deemed  sufficient 

If  upon  a  reference  of  exceptions  the  answer  be  cer« 
tified  sufficient,  it  shall  be  so  deemed  from  the  date  of 
the  Master's  report;  and  if  the  defendant  submit  to 
answer  without  a  report  from  the  Master,  the  an- 
swer shall  be  deemed  insufficient  from  the  date  of 
the  submission.  (L.  &  B.  No.  9).  If  the  Master's 
report  upon  a  reference  for  insufficiency  be  not  ob« 
tained  within  a  fortnight,  the  order  of  reference  shall 
be  considered  as  abandoned,  unless  the  Master  cer- 
tify a  further  time  to  be  necessary  to  enable  him  to 
make  a  satisfactory  report,  in  which  case,  unless  the 
report  be  obtained  within  the  further  time  so  stated) 
the  order  shall  be  considered  as  abandoned;  and  the 
answer  shall  be  deemed  sufficient  from  the  time 
when  the  order  is  to  be  considered  as  abandoa* 
ed.  (Ibid.  No.  12).  An  answer  will  be  reported 
insufficient  if  the  defendant's  counsel  or  solicitor  do 
not  attend  to  answer  the  exceptions,  and  sufficient  if 
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)n  the  plaintiff's  side  there  be  no  attendance  to  sup- 
port them.  (Bennett's  Master's  Office,  p.  41). 


Section  12. 

Order  to  answer  Amendments  and  Exceptions. 

If  the  plaintiff  except  to  an  answer,  and  after- 
wards, before  the  exceptions  are  disposed  of,  move 
to  amend  his  bill,  that  operates  generally  as  a  waiver 
of  the  exceptions,  for  the  plaintiff  by  the  amend- 
ments may  strike  out  the  very  passages  in  respect  of 
which  the  answer  was  excepted  to;  (De  la  Torre  v. 
Bemales,  4  Madd.  397);    but  in  certain  cases  he 
will^   on  special  application,  be  allowed  to  amend 
withont  prejudice  to  the  exceptions,  as  where  the 
proposed  amendments  are  of  such  a  nature  as  not  to 
require  any  further  answer;  for  example,  an  addition 
to  the  prayer  of  the  biU,  praying  for  an  injunction, 
{Jacob  v.  Hally  12  Yes.  458), — adding  a  defendant 
and  requiring  no  further  answer,  {Taylor  v.  Wrench, 
9  Yes.  315), — substituting  a  new  name  of  the  plain- 
tiff, he  having  changed  it  by  act  of  parliament,  and 
w^^i"g  a  new  defendant,  no  further  answer  being 
required.  {Miller  v.  Wheatley,  1  Sim.  296).    When 
the  plaintiff  has  obtained  an  order  to  answer  excep- 
tions and  amendments  at  the  same  time,  and  the  de- 
fendant puts  in  an  answer  to  the  amended  bill  only, 
the  plaintiff  should  not  issue  an  attachment,  but 
should  either  move  to  have  the  last  answer  taken  off 
the  file,  or,  if  he  desire  to  keep  the  last  answer  on 
the  file,  should  move   specially  for  permission  to 
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Order  tii  an- 
swer bill  of 
revivor  and 
supplement, 
and  amend- 
menu. 


issue  an  attachment  in  order  to  enforce  an  answer  to 
the  exceptions.  (De  Tastet  v.  Lopez,  1  Sim.  11). 
In  a  case  where  the  suit  abated  before  the  amend- 
ments were  answered,  the  plaintiff  filed  a  bill  of 
reyivor  and  supplement,  praying  that  the  defendant 
might  answer  that  bill,  together  with  the  amend- 
ments; the  defendants  put  in  an  answer  to  the  bill 
of  reyivor  and  supplement  only.  The  Vice  Chan- 
cellor refused  an  application  to  take  the  answer  off 
the  file  for  irregularity,  observing,  that  the  usoal 
course  certainly  is  in  cases  of  this  kind  to  put  in  an 
answer  to  the  bill  of  revivor  and  supplement  and  the 
amendments;  but  there  is  no  settled  rule  making  it 
necessary  to  do  so.  That  where  a  plaintiff  has  taken 
exceptions  to  an  answer,  and  intends  to  amend  his 
bill,  he  obtains  an  order  for  leave  to  amend,  and 
that  the  defendant  shall  answer  the  amendments  and 
exceptions  at  the  same  time,  which  seems  to  implj 
that  an  order  is  necessary  to  make  the  defendant 
answer  the  amendments  with  the  exceptions.  (Sai^k 
V.  Grahamy  5  Sim.  8). 

When  an  original  bill  has  been  filed  and  exceptions 
taken  to  the  answer,  and  the  plaintiff  moves  to 
amend,  if  he  goes  upon  the  answer  to  the  original 
and  amended  bill  as  insufficient,  he  must  go  before 
the  Master  on  the  old  exceptions  as  they  apply  to 
the  original  bill,  and  upon  new  exceptions  as  to  new 
matter  as  introduced  by  the  amendments.  If  the 
original  words  apply  to  the  amendments,  the  Master, 
considering  whether  the  answer  is  sufficient  as  to  the 
amendments,  must  take  into  his  consideration  every 
thing  in  the  amended  bill  that  gives  a  construction  to 
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the  amendments.  (Partridge  v.  Haycroft,  1 1  Ves. 
581).  If  the  defendant  plead  or  demur  to  any  part 
of  the  discovery  sought  hy  the  bill  and  also  answer, 
exceptions  to  the  answer,  if  taken  before  the  plea  or 
demurrer  has  been  disposed  of,  admit  the  vaUdity  of 
it;  although  in  one  case,  where  the  exceptions  had 
been  taken  upon  a  mistake  as  to  the  practice,  with- 
out any  intention  of  waiving  the  demurrer,  a  motion 
that  the  demurrer  should  be  struck  out  of  the  paper 
was  refused,  the  plaintiff  undertaking  to  withdraw 
the  exceptions  and  pay  the  costs;  {Boydy,  Mills, 
13  Ves.  87);  but  if  the  defendant  answer  as  to 
matter  of  discovery ^  and  plead  only  as  to  reliefs  the 
plaintiff  may  except  to  the  answer  before  the  plea 
argued.  (3  P.  W.  327). 

The  Master's  report  is  a  nullity  until  it  be  filed, 
(Bea.  Ord.  Ch.  292),  and  therefore  an  order  to  amend, 
and  for  the  defendant  to  answer  amendments  and 
exceptions  at  the  same  time,  obtained  before  the 
report  allowing  the  exceptions  is  filed,  is  irregular. 
{RMshton  V.  Troughtouy  2  Sim.  33).  If  the  defendant 
file  a  ftirther  answer  any  time  before  the  order  to  an- 
swer amendments  and  exceptions  is  actually  served, 
that  win  do.  (Leyboum  v.  Green^  2  Russ.  577). 


Section  13. 

Issuing  Attachment  for  not  answering. 

Under  the  old  practice  an  order  for  time  had  no 
operation  till  it  was  served;  and  therefore,  unless 
drawn  up  and  served  before  the  attachment  issued. 
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did  not  stop  it:  (Wallis  y.  Glynriy  1  Sim.  386):  in  a 
subsequent  case,  however.  Lord  Lyndhurst,  oo  a 
motion  to  discharge  an  order  for  time  serred  after 
attachment  issued,  allowed  the  order  to  stand,  but 
directed  the  defendants  to  pay  the  costs  of  the  at- 
tachment and  of  the  motion.  (Hewes  t.  Hewm,  4 
Russ.  508).  It  will  not  do  to  serve  a  copy  of  the 
order;  the  original  must  be  produced  and  shewn  at 
the  same  time,  unless  it  be  dispensed  with  by  the 
other  party.  (Wallis  v.  GlynUy  Coop.  282;  8.  C, 
19  Ves.  380).  It  seems  even  that  if  the  plaiotifT, 
from  courtesy,  decline  to  issue  an  attachment,  inti- 
mating to  the  defendant  that  an  attachment  will  be 
sealed  unless  he  obtain  an  order  for  further  time; 
this  must  be  understood  as  intimating  the  plaintiff's 
intention  not  to  issue  an  attachment  if  an  order  be 
obtained  in  due  time;  and,  therefore,  if  the  plaintiff 
seal  an  attachment  against  good  faith,  the  defendant 
having  used  due  diligence  to  obtain  the  order,  the 
attachment  will  be  set  aside  for  irregularity.  (Jto^ 
Hit  V.  Barritt,  3  Swanst.  395).  But  where  there  is 
good  faith  and  no  surprise  on  the  defendant,  as 
when  he  had  procured  the  order,  but  was  nnable  on 
account  of  press  of  business  to  get  it  drawn  up,  and 
omitted  to  give  the  plaintiff  notice  of  the  order  until 
the  attachment  was  executed,  he  cannot  set  it  aside. 
{Kirkpatrick  v.  Meers,  2  Sim.  1 6).  The  defendant's 
time  for  answering  having  expired,  the  plaintiff's 
clerk  in  court  gave  notice,  on  a  Saturday,  that  he 
must  attach  the  defendant  at  the  next  private  seal, 
which  was  on  Monday  following,  and  on  that  day 
the  plaintiff  sealed  an  attachment.     On  the  same 
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lay,  the  defendant,  not  knowing  that  the  attachment 
lad  been  sealed,  applied  for  an  order  for  time,  and 
;aYe  notice  to  the  plaintiff's  clerk  in  court  that  he 
lad  done  so.  The  attachment  was  discharged  with- 
oat  costs,  as  the  defendant  had  used  due  diligence  in 
obtaining  the  order  for  time.  {Taylor  v.  Fiaher, 
6  Sim.  566). 


Section  14. 
Contempt  for  not  answering  Waiver,  how, 

A  DEFENDANT  being  in  contempt  for  want  of 
answer,  filed  his  answer,  and  the  plaintiff  took  an 
office  copy  of  it.  The  plaintiff  does  not  thereby 
waive  the  contempt.  (Woodward  v.  Twinaine,  9 
Sim.  301).  A  defendant  who  was  in  contempt  for 
want  of  answer,  filed  his  answer  and  obtained  an 
order  to  clear  his  contempt,  and  paid  the  costs. 
The  answer  was  excepted  to,  and  the  defendant 
submitted  to  the  exceptions,  whereupon  a  sequestra- 
^n  issaed,  and  afterwards  the  bill  was  ordered  to 
be  taken  pro  oonfesso.  Before  that  order  was  drawn 
up  and  served,  the  defendant  answered  the  excep- 
tions. The  answer  was  taken  off  the  file.  (Taylor 
Y.  Salmon,  8  Sim.  450") .  Where  a  defendant  is 
in  contempt  for  not  answering,  and  afterwards  files 
his  answer  but  does  not  obtain  an  order  to  clear 
his  contempt,  the  plaintiff  waives  the  contempt  by 
acting  on  the  answer;  as,  for  instance,  by  moving 
for  the  production  of  deeds »  upon  an  admission  in  it. 
{Hoskins  V.  Lloyd,  1  Sim.  &  Stu.  393).     A  defend- 
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ant,  in  custody  for  a  contempt  in  not  answering, 
will  be  discharged  on  a  certificate  of  answer  filed,  and 
tender  of  costs,  ( Chray  y.  Campbell^  1  Russ.  &  M. 
323),  or  that  the  bill  had  been  amended  since  the 
contempt;  (Smith  v.  Campbell,  lb.);  but  it  seems  the 
plaintiff  does  not  waive  the  contempt  bj  obtaining 
an  order  to  amend.  {Livingstone  v.  Cooke,  9  Sim. 
468). 

An  attachment  had  issued  against  a  defendant  for 
want  of  answer.  The  answer  was  afterwards  filed, 
and  the  defendant  took  an  office  copy  of  it;  the  costs 
of  contempt  remaining  unpaid,  it  was  held  that  the 
plaintiff  had  waived  his  right  to  enforce  payment  of 
the  costs  by  process  of  contempt.  {Landars  v.  Alien, 
6  Sim.  619).  Where  a  defendant,  against  whom  tn 
order  for  a  serjeant-at-arms  has  issued  for  want  of 
an  answer,  and  non  est  inventus  has  been  returned, 
files  his  answer  and  gets  the  common  order  for 
clearing  his  contempt  on  payment  of  costs,  and  the 
answer  is  afterwards  successfully  excepted  to  for  in- 
sufficiency, the  plaintiff  is  entitled  to  take  up  and  go 
on  with  the  process  of  contempt  from  the  point  at 
which  it  was  stopped  by  the  order  for  clearing  the 
contempt,  and  therefore  a  sequestration  for  want  of 
an  answer  to  the  exceptions  sued  out  immediately  on 
the  defendant's  submitting  to  answer  them,  and  a 
consequential  order  to  take  the  bill  pro  confesso,  are 
regular;  but  under  the  circumstances,  a  defendant, 
who  had  got  into  contempt  to  a  sequestration  for  want 
of  an  answer,  and  against  whom  an  order  for  taking 
the  bill  pro  confesso  had  been  obtained,  and  a  decree 
made  accordingly,   was  allowed,   notwithstanding} 
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upon  certain  terms  and  upon  paying  the  costs  of  all 
the  prior  proceedings,  to  put  in  an  answer,  with  a 
▼iew  to  the  cause  heing  regularly  heard.  {Taylor  y. 
iSo/fMon,  3  My.  &  Cr.  109). 

A  party  against  whom  an  attachment  has  issued 
for  want  of  answer  cannot  file  an  answer  and  de- 
murrer to  the  bill,  even  although  no  further  step  in 
the  process  has  been  taken;  and  it  makes  no  dif- 
terence  that  the  demurrer  is  only  to  a  part  of  the 
discovery  sought,  and  not  to  the  relief.  {Vigors  y. 
Lord  Audley,  2  My.  &  Cr.  49). 

Where  the  defendant  demurs  to  the  bill,  and  his 
demurrer  being  overruled,  he  appeals  from  this  de- 
cision, the  Court,  on  application  for  that  purpose, 
will  stay  proceedings  for  enforcing  an  answer  till  the 
appeal  is  disposed  of.  {The  King  of  Spain  Y.Machado, 
4  Rnss.  560).  It  is  said  by  Lord  Eldon,  in  Wood 
V.  Milner,  (1  Jac.  &  Walk.  637),  that  the  defendant 
must  take  out  his  orders  for  time,  but  this  must  be 
a  mistake;  the  order  for  time  on  the  overruling  of  a 
demurrer  being  special. 

When  a  defendant,  having  been  taken  on  an  at- 
tachment and  given  the  usual  bond  to  the  sheriff, 
does  not  put  in  his  answer  according  to  the  condi- 
tions of  the  bond,  the  plaintiff  may  proceed  to  en- 
force an  answer  in  every  way  he  can;  and  may  there- 
fore adopt  the  process  both  of  equity  and  law  for  the 
purpose— -that  is,  may  have  his  order  for  a  messenger, 
and  sue  on  the  bail-bond  at  the  same  time.  (Bed- 
dall  v.  Page,  2  Sim.  224) . 
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Section  15. 
Objection  taken  by  the  Antwerfor  mmuU  ofPartm, 

Wh£re  it  appears  to  the  defendant  that  the 
plaintiff  has  not,  b  j  his  bill,  brought  all  the  propo 
parties  before  the  Ck)iirt,  he  may  take  the  objectioii 
by  demurrer  when  the  objection  appears  on  the  ftce 
of  the  bill, — hj  plea  when  the  objection  arises  from 
matter  not  apparent  on  the  bill,— or  by  eauwer, 
whether  the  objection  be  or  be  not  apparent  on  the 
face  of  the  bill.  When  the  objection  is  taken  bj 
answer,  which  is  the  most  usual  mode,  he  has  no 
means  of  getting  the  point  determined  before  the 
hearing  of  the  cause.  In  a  doubtful  case,  and  the 
question  is  frequently  one  of  great  difficulty,  the 
plaintiff,  previous  to  the  general  orders  which  will 
presently  be  stated,  was  in  this  dilemma;  if  he,  by 
amendment  or  supplemental  bill,  brought  the  pa^ 
ties  in  question  before  the  Court,  and  the  Court,  at 
the  hearing  of  the  cause,  should  be  of  opinion  that 
they  were  not  necessary,  then,  as  ii^ainst  these  p•^ 
ties,  the  bill  must  be  dismissed  with  costs:  if,  on 
the  other  hand,  he  did  not  bring  these  parties  before 
the  Court,  and  the  Court,  at  the  hearing,  should  be 
of  opinion  that  they  were  necessary  parties,  then  the 
cause  was  ordered  to  stand  over,  with  liberty  for  the 
plaintiff  to  amend  by  adding  proper  parties,  but  he 
had  to  pay  the  defendant's  costs  of  the  day. 

The  inconyenience  and  injustice  of  such  a  course 
of  practice  have  been  in  great  measure  removed  by 
the  orders  of  the  39th  &  40th  C.  &  L.  By  the 
former  of  these  it  is  ordered,  ''That  where  the  de- 
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'  fendant  shall,  by  his  answer,  suggest  that  the  bill 
'  is  defectiTe  for  want  of  parties,  the  plaintiff  may, 
'  within  fourteen  days  after  answer  filed,  set  down 
'  the  cause  for  argument  upon  that  objection  only; 
'  and  the  purpose  for  which  the  same  is  so  set  down 
'  shall  he  notified  by  an  entry,  to  be  made  in  the 

*  Registrar's  Book,  in  the  form  or  to  the  effect  fol- 

*  lowing;  that  is  to  say, — *  Set  down  upon  the  de- 

*  fendant's  objection  for  want  of  parties;'  and  where 
'  the  plaintiff  shall  not  so  set  down  his  cause,  but 
'  shall  proceed  therewith  to  a  hearing,  notwithstand- 
'  ing  an  objection  for  want  of  parties  taken  by  the 
<  answer,  he  shall  not,  at  the  hearing  of  the  cause,  if 
'  the  defendant's  objection  shall  then  be  allowed,  be 

*  entitled  as  of  coarse,  to  an  order  for  liberty  to 

*  amend  his  bill  by  adding  parties;  but  the  Court,  if 
'  it  thinks  fit,  shall  be  at  Hberty  to  dismiss  the  bill." 
And  by  the  latter,  ''  That  if  a  defendant  shall,  at 
'  the  hearing  of  a  cause,  object  that  a  suit  is  de- 
'  fective  for  want  of  parties,  not  having  by  plea  or 

*  answer  taken  the  objection,  and  therein  specified 
'  by  name  or  description  the  parties  to  whom  the 
'  objection  appUes,  the  Court,  (if  it  shall  think  fit), 
'  shall  be  at  liberty  to  make  a  decree  saving  the 
'  rights  of  the  absent  parties." 

It  is  to  be  observed,  that  hitherto  it  has  been  of 
course  to  have  leave  to  amend,  if  the  objection  for 
want  of  parties  prevailed  at  the  hearing:  but  it  is 
discretionary  with  the  Court,  under  these  orders, 
whether  leave  to  amend  shall,  or  shall  not  be,  given. 
In  the  latter  alternative  the  plaintiff's  bill  would  be 
dismissed  with  costs.    As  the  40th  Order  only  gives 
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CHAPTER  XVI. 


MODE   OF   ENFORCING   AN    ANSWER. 


I 


fourteeD  days  from  the  putting  in  of  the  answer  to 
set  down  the  cause  on  the  ohjection  for  want  of  par- 
ties, it  is  ohyious  that  no  time  should  be  lost  after 
the  answer  is  filed  in  bringing  this  question  before 
the  consideration  of  counsel. 


If  the  defendant  fail  to  put  in  his  answer  within 
the  time  limited  bj  the  Court,  the  plaintiff  can  then 
proceed  to  enforce  an  answer,  by  resorting  to  the 
process  of  contempt.  Against  a  defendant  free  from 
legal  disability,  and  not  having  priyilege  of  parliament, 
this  process  is  by  attachment.  If  he  cannot  be  ap- 
prehended and  brought  to  the  bar  of  the  Court  upon 
this  writ,  the  plaintiff  may  then  proceed  to  take  the 
bill  pro  confesso  against  him,  in  the  manner  ex- 
plained in  the  next  chapter. 
'Against  a  de  Where  the  defendant  has  privilege  of  parliament, 
inff  privilege  the  proceeding  is  by  the  plaintiff  obtaining  orders 
for  a  sequestration  nisi  and  for  a  sequestration  abso- 
lute, in  the  same  manner  as  has  been  before  ex- 
plained to  enforce  appearance  in  the  case  of  a  de- 
fendant having  privilege  of  parliament;  except  that 
in  moving  to  make  the  order  nisi  absolute,  the 
plaintiff,  in  addition  to  the  affidavit  of  service  and 
certificate  of  no  cause,  should  also  produce  the  Six 
Clerk's  certificate  of  the  answer  not  having  been  filed. 


.1 
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On  obtaining  the  order  absolute,  the  plaintiff  moves 
that  the  clerk  in  court  may  attend,  at  the  hearing  of 
the  cause,  with  the  record  of  the  plaintiff's  bill,  in 
order  that  it  may  be  taken  pro  oonfesso  against  the 
defendant;  the  cause  is  then  set  down  forbearing 
and  the  bill  taken  pro  confesso  accordingly.     When 
the  bill  is  for  discovery  only,  and  consequently  the 
cause  is  not  set  down  to  be  heard,  the  Court,  on  the 
motion  of  plaintiff,  will  order  the  bill  to  be  taken 
pro  confesso  against  such  defendant,  unless,  within 
eight  days  after  being  served  with  the  order,  he 
shew  good  cause  to  the  contrary:   (1  W.  4,  c.  36, 
t.  13):  if  taken  pro  confesso,  such  bill,  or  an  exa- 
mined copy  thereof,  shall  be  received  in  any  court  of 
law  or  equity  as  evidence  of  the  facts,  matters,  and 
things  therein  contained,  as  fully  as  if  the  same 
were  admitted  by  the  defendant.     (Id.  s.  14). 

The  Attorney- General  not  having  answered  the  Against  the 
bill  within  a  reasonable  time,  the  Court  ordered  that  General. ' 
lie  should  put  in  his  answer  within  a  week  after  ser- 
vice of  the  order,  or  that  the  bill  should  be  taken  pro 
confesso  against  him,  and  that  service  on  his  clerk 
io  court  should  be  good  service.  {Groom  v.  Attorney- 
General^  9  Sim.  325). 

When  the  defendants  are  a  corporation  aggregate.  Against  a  cor- 
the  plaintiff  proceeds  to  a  pluries  distringas  in  the  giegate. 
same  manner  as  for  want  of  appearance,  upon  which 
lie  obtains  an  order  for  a  sequestration,  and  then 
applies  that  the  clerk  in  court  may  attend  at  the 
hearing  with  the  record  of  the  bill,  that  it  may  be 
taken  pro  confesso;  the  cause  is  then  set  down,  and 
the  bill  taken  pro  confesso  accordingly. 

G 
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Vfi[ainstan         When  the  defendant  is  an  in&nt,  an  attachnwnt 

infant. 

must  be  sealed  but  not  executed.     A  messoiger  k 
then  moved  for  to  apprehend  and  bring  the  infiuit 
to  the  bar  of  the  Court,  upon  which  the  senior  Sa 
Clerk  is  appointed  his  guardian,  to  answer  and  de-  | 
fend  the  suit.     A  messenger  having  bem  <ndered  | 
to  bring  an  infant  defendant  into  Court  to  hive 
a  guardian  assigned  for  putting  in  his  answer,  his 
return  stated  that  the  infant  was  secreted  hj  fab 
mother.      The   Vice-Chancellor  ordered    the  Je^ 
jeant-at-arms  to  go,  and  said,  that  on  the  setom 
of  the  serjeant-at-arms  he  would  order  the  smior 
Six  Clerk  to  be  appointed  the  guardian,  withomt 
the  infant  being  produced.  (Steed  y.  Calley,  7  Sim. 
148). 
Against  a  Husband  and  wife  defendants,  and  the  wife  neff- 

feme  coverte.    ,       .  -     .  - 

lecting  or  refusing  to  answer,  an  attachment  issues  m 
course  against  her  husband.  If  the  husband  wish 
to  avoid  this  process,  the  Court,  on  his  application 
with  notice,  and  supported  by  affidavit  that  he  don 
not  collude  with  her,  and  is  unable  to  compel  her  to 
answer,  will  allow  him  to  answer  separately,  and  dis- 
charge him  from  liability  in  respect  of  her  contempt  ia 
not  answering.  {Barri/  Y,Cane,3MHdd.472;  Crore^f. 
Whittinghamy  1  Sim.  &  Stu.  1 63).  In  the  latter  case, 
the  application  was  supported  from  a  passage  in  the 
husband's  answer.  After  the  husband  has  obtained 
this  order,  the  plaintiff  cannot  issue  an  attachmeat 
against  the  wife  until  he  has  obtained  an  order  for 
her  to  answer  separately,  which  is  granted  of  course 
after  the  husband  has  obtained  an  order  exempting 
him  from  process  for  her  contempt.     When  the 
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lusband  is  abroad  and  not  amenable  to  the  jurisdic- 
ion,  the  plaintifip  may  obtain  the  order  for  the  wife 
D  answer  separately;  {Qarey  v.  Whittinffham,  1  Sim. 
k  Sto.  163);  but  as  to  whether  it  be  necessary  in 
his  case  to  have  the  order^  see  Buahell  v.  BuahelU 
(Id*  1 64) .  Oh  the  principle  of  Jackson  v.  Hatoorth, 
(1  Sim.  &  Stu.  161),  it  would  appear,  that,  notwith- 
standing any  preTious  lapse  of  time,  the  wife,  after  an 
order  to  answer  separately,  is  entitled  to  the  full  time 
allowed  by  the  Court  for  answering. 

Where  the  defendant  is  of  unsound  mind,  but  not  Against  a 
found  such  by  inquisition,  the  plaintifiP  may  either  umound 
issue  an  attachment  and  procure  the  same  to  be  re* 
turned  specially,  and  then,  upon  plaintififs  applica- 
tion, supported  by  the  affidavit  of  a  medical  man  or 
other  competent  person,  the  Court  will  order  the 
senior  Six  Clerk  towards  the  cause  to  be  appointed 
his  guardian  to  answer  and  defend  the  suit,  or  he 
may  have  a  similar  order  on  special  application  in 
the  first  instance.     In  Miles  v.  Lingham,  (7  Ves. 
229),  the  sheriff  having  returned  cepi  corpus  to  an 
attachment  for  want  of  appearance,  but  that  in  con- 
sequence of  extreme  infirmity  he  had  not  taken  the 
defendant,  the  Court,  after  some  consideration,  or 
dered  a  messenger. 

Where  the  defendant  is  in  custody  under  sentence 
on  a  charge  for  felony,  i  tseems  that  nothingcan  be 
done  till  the  term  of  his  imprisonment  has  expired. 
{Moss  V.  Broum,  1  Ves.  &  Bea.  78,  306;  Rogers  v. 
Kirkpatrick,  3  Ves.  471,  573). 


6  2 


124  PRACTICE  OF  THK 


CHAPTER  XVII. 

Section  1. 

Taking  Bill  pro  wnfetBo  agaxMt  a  Drfendani^  idb 

has  appeared. 

By  the  Orders  of  the  11th  Aprils  1842»  ivhidi 
have  just  heen  issaed,  the  practice  has  heen  oitirdj 
changed.  It  appears,  nevertheless,  to  be  desinUe 
still  to  retain  some  short  account  of  the  former 
practice* 

Where  the  defendant  had  entered  an  iqypetr- 
ance  but  did  not  answer^  on  the  sheriff's  return  of 
non  est  inventus,  the  Court,  by  the  1st  of  Sir  Ed. 
Sugden's  Rules  (App.  p.  xdx.),  upon  the  affidavit 
therein  required,  wasempowered  to  order  the  serjeent- 
at-arms  to  go,  "  and  the  same  proceedings  might  be 
thereupon  had  as  if  such  order  had  been  made  in 
manner  theretofore  in  use,"  (that  is  to  saj),  upoo 
his  return  of  non  est  inventus  an  order  for  a  seques- 
tration, and  upon  that  an  order  to  take  the  bill  pro 
confesso.  By  the  9th  Order  of  26th  Aug.,  1841, 
this  rule  is  superseded,  the  Court  being  empowered 
upon  the  sheriff's  return  of  non  est  inventus  to  an 
attachment,  and  the  affidavit,  which  is  required  to  be 
made  in  the  same  terms  as  those  used  in  Sir  Ed. 
Sugden's  Rule,  to  order  a  sequestration  at  once*  Thii 
affidavit  being  the  same  as  that  required  by  Sir  Ed. 
Sugden's  1st  Rule,  the  decisions  upon  the  latter  are 
of  course  applicable  to  the  new  order.  Upon  the 
former  it  has  been  determined,  that  the  Court  wiD 
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lot  order  the  serjeant-at-arms  upon  a  return  of  non 
;st  inventus  upon  anj  other  affidavit  than  that  of  the 
solicitor  or  his  town  agent,  stating  that  due  diligence 
lias  been  used  in  endeavouring  to  apprehend  the  de- 
fendant, as  required  by  this  rule.  (Pugh  v.  Pugh,  2 
My.  &  Kee.  358).  An  affidavit  stating  ''that  the 
writ  of  attachment  was  regularly  issued  on  the  de- 
fendant being  in  contempt  for  not  putting  in  his  an- 
smer,  that  a  return  of  non  est  inventus  was  thereupon 
made  by  the  sheriff,  that  all  due  diligence  had  been 
used  to  ascertain  the  defendant's  place  of  residence 
at  the  time  when  the  writ  was  issued,  and  to  appre- 
hend him  by  virtue  thereof,  and  that  at  that  time  the 
defendant's  last  and  only  known  place  of  abode  was 
in  the  county  of  Middlesex,  the  county  into  which 
the  writ  was  issued,"  has  been  held  to  be  defective, 
inasmuch  as  it  does  not  swear  to  the  party's  beUef 
that  the  defendant  was  in  the  comity  at  the  time  of 
the  issuing  of  the  writ.  (Hanfield  v.  WUdes,  2 
Russ.  &  M.  92;  Davis  \,  Hammond^  5  Sim.  9).  It 
was  not  necessary  for  the  affidavit  to  state  the  party's 
belief  that  due  diligence  has  been  used  in  ascertain- 
ing the  defendant's  residence,  and  in  endeavouring 
to  apprehend  him,  but  it  was  necessary  to  swear 
to  those  facts,  and  in  some  way  or  other  satisfy  the 
Court  of  their  truth;  and  hence  an  affidavit,  stating 
that  due  diligence  had  been  used  to  ascertain  the 
place  where  the  defendant  was  at  the  time  of  the  is- 
suing the  writ,  and  in  endeavouring  to  apprehend  him 
under  it;  also  stating  the  agent's  behef  that,  at  the 
time  the  writ  was  sued  out,  the  defendant  was  in  the 
county  into  which  the  same  was  issued,  and  setting 


126  PRACTICE   OF  THE 

forth  verbatim  the  copy  of  a  letter  which  the  defend' 
ant  had  received  from  the  officer  employed  in  exe- 
cuting the  writ,  and  in  which  the  particalars  of  two 
unsuccessful  attempts  to  arrest  the  defendant  were 
detailed  in  a  rather  confused  and  obscure  way;  the 
affidavit  moreover  swearing  to  the  agent's  belief  that 
the  contents  of  the  letter  were  true,  but  not  stating 
in  terms  that  he  believed  that  due  diligence  had  been 
used  in  endeavouring  to  apprehend  the  defendant- 
was  held  sufficient  to  ground  an  order  for  the  sor- 
jeant-at-arms.  (Wright y.  Green,  2  Russ.  &  M.93). 
An  affidavit  stating  that  the  deponent  had  used  all 
duQ  diligence  to  discover  where  the  defendant  re- 
sided, or  where  her  last  place  of  residence  was,  bat 
without  success,  save  that  he  had  been  informed  and 
believed  that  she  had  assumed  male  attire  in  order  to 
disguise  herself,  and  that  she  was  occasionally  seen  in 
the  neighbourhood  of  a  certain  place,  was  sufficient. 
(Graver  v.  Semple,  9  Sim.  523;  and  see  Storeri, 
Great  Western  Railway  Company,  1  Ton.  &  CoU., 
N.  C.  180.) 

The  practice  as  to  taking  a  bill  pro  confesso  as 
against  a  defendant  who  has  appeared,  is  entirely  al- 
tered  by  the  general  orders  of  the  11th  April,  1842. 
By  the  1  st  of  those  it  is  ordered,  **  that  in  cases  wh^e 

*  a  defendant  shall  not  have  put  in  his  answetin  dne 

*  time  after  appearance,  and  the  plaintiff  shall  be  una- 

*  ble  with  due  diUgence  to  procure  a  Writ  of  Attadi- 
^  ment  to  be  executed  against  such  defendant,  by  rea* 
^  son  of  his  being  out  of  the  jurisdiction  of  the  Court, 
^  or  being  concealed,  or  for  any  other  cause,  then  such 

*  defendant  shall,  for  the  purposes  of  this  Ord^j  be 
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*  deemed  to  have  absconded  to  avoid  the  process  of 

*  this  Court. 

'  That  in  cases  where  any  defendant,  who  may  be 

*  so  deemed  to  have  absconded,  shall  have  appeared  by 
^his  own  clerk  in  court,  or  an  appearance  having 

*  been  entered  for  him  under  the  eighth  of  the  Orders 

*  of  the  26th  day  of  August,  1841,  he  shall  have  af- 

*  terwards  appeared  by  his  own  clerk  in  court,  the 

*  plaintiff  may  serve  upon  such  clerk  in  court,   a 

*  notice,  that  on  a  day  in  such  notice  named  (being  not 
'less  than  fourteen  days  after  the  service  of  such 
'notice),  the  Court  will  be  moved,  that  the  bill  may 
'be  taken  pro  confesso  against  such  defendant;  and 
'  the  plaintiff  is,  upon  the  hearing  of  such  motion, 
'to  satisfy  the  Court  that  such  defendant  ought,  un- 
'  der  the  provisions  of  this  Order,  to  be  deemed  to 
'  have  absconded;  and  the  Court  being  so  satisfied, 
'  and  the  answer  not  being  filed,  may,  if  it  shall  so 
'  think  fit,  order  the  bill  to  be  taken  pro  confesso 
'  against  such  defendant,  either  immediately,  or  at 
'  such  time  or  upon  such  further  notice  as  under  the 
'  circumstances  of  the  case  the  Court  may  think  proper. 

*  That  in  cases  where  any  defendant,  who  may  be  so 
'  deemed  to  have  absconded,  shall  have  had  an  ap- 
'  pearance  entered  for  him  under  the  eighth  of  the 

*  Orders  of  the  26th  day  of  August,  1841,  and  he 
<  shall  not  afterwards  have  appeared  by  his  own  clerk 
'  in  court,  the  plaintiff  may  cause  to  be  inserted  in 
'  the  London  Gazette  a  notice,  that  on  a  day  in  such 
'  notice  named  (being  not  less  than  four  weeks  after 

*  the  first  insertion  of  such  notice  in  the  liOndon  Ga- 

*  zette),  the  Court  will  be  moved,  that  the  bill  may  be 

41 
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'  taken  pro  confesso  against  snch  defendant,  and  ibef 

*  plaintiff  is  upon  the  hearing  of  such  motion  tosatisfy 

*  the  Court  that  such  defendant  ought,  under  the  pro- 

*  visions  of  this  Order,  to  be  deemed  to  have  absocmded, 

*  and  that  such  notice  of  motion  hasbeeninsertedinthe 
^  London  Gazette,  at  least  once  in  every  week  fiom  the 

*  time  of  the  first  insertion  thereof,  up  to  the  time  far 

*  which  the  said  notice  shall  have  been  given;  and  the 
^  Court  being  so  satisfied,  and  the  answer  not  havii^ 

*  been  filed,  may,  if  it  shall  so  think  fit,  order  the  bil 

*  to  be  taken  pro  confesso  against  such  defimdan^ 

*  either  immediately,  or  at  such  time,  or  upon  audi 

*  further  notice  as  under  the  circumstances  of  tfaei 

*  case  the  Court  may  think  proper." 


Section  2. 

Mode  of  taking  Bill  pro  confesso  against  a  DefendoMi 
in  Custody  of  the  Warden  of  the  Fleet, 

By  Sir  Ed.  Sugden's  Rules,  No.  2,  it  is  ordered, 
**  That  if  any  defendant,  being  in  contempt  for  not 

*  answering  the  bill,  shall  have  been  brought  to  the 

*  bar  of  the  Court  under  process  for  such  contempt, 

*  and  shall  have  been  committed  or  remanded  back 

*  to  the  prison  of  the  Fleet,  the  plaintiff  may  sue 

*  forth  the  writ  of  habeas  corpus  in  the  maimer  and 
'  form  heretofore  in  use  in  the  like  cases,  provided 

*  that  there  shall  be  at  least  twenty-eight  days  be- 

*  tween  the  day  on  which  such  defendant  was  so 
^  committed  or  remanded  back  and  the  return  of  such 
^  writ  of  habeas  corpus;  and  upon  or  after  the  return 
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*  of  such  writ  of  habeas  corpus,  in  case  such  defend- 
'  ant  shall  not  have  put  in  his  answer,  the  Court 

*  shall  order  the  bill  to  be  taken  pro  confesso  against 
^socli  defendant.'^     Upon  this  rule  it  has  been  held, 
that  the  order  for  taking  a  bill  pro  confesso  takes 
cfect  from  the  time  when  it  is  pronounced;  and  the 
Court  will  not  discharge  the  order  although  the  an- 
swer is  filed  before  the  rising  of  the  Court  on  the 
day  on  which  the  order  is  made.     (Jamea  v.  Creas' 
wieke,  7  Sim.  143).     The  Court  will  not  discharge 
the  order  and  allow  the  defendant  to  put  in  his  an- 
swer, although  he  do  not  mean  to  enter  into  evi- 
dence, and  the  case  against  him  be  the  same  as 
against  the  other  defendants,  and  he  consent  to  the 
evidence  which  had  been  taken  being  read  against 
him .  (  Carr  v.  Paulett,  7  Sim.  142). 

In  Biltan  v.  Bennett,  (4  Sim.  17),  the  defend- 
ant had  put  in  an  answer  to  the  bill,  in  which  his 
wife  did  not  join,  and  no  answer  had  been  put  in 
by  her,  nor  had  any  order  been  obtained  for  her 
to  answer  separately.  Being  in  contempt  for  want 
of  the  joint  answer  of  himself  and  wife,  and  being 
also  in  the  custody  of  the  warden  of  the  Fleet  for 
contempt  in  another  cause,  he  was  brought  to  the 
bar  of  the  Court  by  habeas  corpus,  for  the  purpose 
of  having  the  bill  taken  pro  confesso  against  him. 
But  the  Vice-Chancellor  ruled,  that  the  bill  could 
not  then  be  taken  pro  confesso  against  the  defendant, 
but  that  under  this  rule  he  must  be  remanded  to  the 
Fleet;  that  another  writ  of  habeas  corpus  must  be 
issued,  returnable  in  twenty-eight  days;  and  if  the 
answer  was  not  put  in  at  the  return  of  the  writ,  that 

g3 
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the  clerk  in  court  ought  to  attend  with  the  recoii 
and  the  bill  be  then  taken  pro  confesso:  and  an  order 
was  made  accordingly.  On  the  return  of  the  second 
habeas  corpus,  and  no  joint  answer  having  been  put 
in  by  defendant  and  wife,  and  the  derk  in  court 
attending  with  the  record,  the  Vioe-Chancellar,  after 
some  hesitation  about  making  the  order  to  take  tiie 
bill  pro  confesso  against  them,  thinking  that  tbe 
act  did  not  apply  to  a  case  where  a  husband  was 
in  contempt  for  want  of  his  wife's  answer,  ruled  thit 
as  no  order  had  been  obtained  for  the  husband  and  I 
wife  to  answer  separately,  the  husband's  answer  oii|^t  i 
to  be  treated  as  a  nullity,  and  made  the  order. 


Section  3. 

Takijig  Bill  pro  cojifesso  against  a  Defendant  cox* 
fined  for  a  Misdemeanour. 

By  the  4th  of  Sir  £d.  Sugden's  Rules,  it  is  (»-  a 
dered,  '^  That  where  a  defendant  is  oonfined  for  a  i 
<  misdemeanor,  and  has  been  brought  before  the 
'  Court  upon  an  habeas  corpus,  and  thereupon  has 
'  been  turned  over  to  the  Fleet  pro  forma,  but  has  \ 
*  been  carried  back  to  the  prison  from  whence  he 
'  came,  with  his  cause,  another  writ  of  habeas  oor- 
'  pus  may  issue,  directed  to  the  gaoler  or  keeper  of 
'  the  prison  to  which  he  has  been  carried  back,  and 
'  thereupon  the  defendant  shall  be  brought  into 
'  Court,  and  remanded  to  the  prison  from  whence  he 
'  came,  with  his  cause,  without  being  turned  over 
'  again  to  the  Fleet  Prison,  and  the  bill  may  be  taken 
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pro  confesso,  in  the  same  manner  in  all  respects  as 
if  the  defendant  had  been  all  along  in  the  custody 
of  the  warden  of  the  Fleet/* 


Section  4. 

Ifoc^   of  Proceeding   against    a  Poor  Defendant 
unable  to  employ  a  Solicitor, 

By  the  6th  o£  Sir  Ed.  Sogden's  Rules,  it  is  ordered, 
''That  if  a  defendant,  upon  being  brought  before 
'  the  court  upon  an  habeas  corpus,  shall  make  oath, 
'  (which  shall  be  administered  to  him  by  the  Regis- 
'  trar,  and  he  shall  be  examined  in  open  Court),  that 
'  he  is  unable,  by  reason  of  poverty,  to  employ  a  so- 
'  licitor  to  put  in  hia  answer,  the  Court  shall  there- 
'  upon  refer  it  to  a  Master  in  rotation  to  inquire  into 
'  the  truth  of  that  allegation,  and  to  report  thereon 
'  to  the  Court  forthwith,  and  thereupon  the  Court 
'  may  make  such  order  as  upon  other  reports  of  the 
'  like  nature  under  the  proyisions  hereinafter  con- 
tained." A  defendant  who  was  in  contempt  for  not 
mswering  the  bill,  on  being  brought  to  the  bar  of 
;he  Court  under  this  rule,  deposed  that  she  was  un- 
ible,  by  reason  of  poverty,  to  employ  a  solicitor  to 
Hit  in  her  answer,  upon  which  the  usual  reference 
?as  made  to  the  Master.     The  defendant  refused  to 
nake  any  statement  to  the  Master  as  to  the  subject 
if  the  reference,  up^n  which  the  Coiurt  ordered  pro- 
icedings  to  be  taken  under  the  second  rule  of  the 
.ct»  for  taking  the  bill  pro  confesso  against  her. 
Williams  v.  ParkinsoUy   5  Sim.  74.)     A  reference 
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haying  been  made  under  this  rQle>  neither  the  de^ 
fendant  nor  any  person  on  her  behalf,  appeared  be* 
fore  the  Master,  though  she  had  been  personally 
summoned.  The  Master  proceeded  ex  parte  with 
the  inquiry,  and  reported  that  the  defendant  did  not 
appear  to  be  unable,  by  reason  of  her  poverty,  to 
employ  a  solicitor  to  put  in  her  answer.  The  Conit 
refused  to  order  the  bill  to  be  taken  pro  confesso; 
but  referred  it  back  to  the  Master  to  review  his  re- 
port, and  ordered  the  warden  of  the  Fleet  to  prodaee 
the  defendant  before  the  Master,  at  such  time  sod 
place  as  the  Master  should  appoint,  and  that  the  in- 
quiry should  be  proceeded  with  in  the  defendant's 
presence.  {Atkinson  v.  Flint,  5  Sim.  77 *)  A  deftmd- 
ant  who  was  in  contempt  for  want  of  answer,  wis 
brought  up  from  the  King's  Bench  prison,  under 
this  rule,  and  turned  over  to  the  Fleet,  and  a  conn- 
sel  and  solicitor  were  assigned  him.  He  did  not, 
however,  put  in  his  answer.  Held,  that  the  bill 
could  not  be  taken  pro  confesso  under  Rule  2, 
until  the  defendant  had  been  again  brought  up  and 
remanded.  (Viscountess  Barnwell  v.  Cooke,  7  Sim. 
320.) 

Where  the  Master  has  reported  that  a  defendant 
is  unable,  by  reason  of  poverty,  to  employ  a  solicitor 
to  put  in  his  answer,  the  Court  will,  by  one  and  the 
same  order,  direct  counsel  and  a  solicitor  to  be  as- 
signed to  the  defendant  for  the  purpose  of  putting  in 
his  answer,  and  that  a  habeas  corpus  do  issue  against 
him,  and  that  the  plaintifTs  clerk  in  court  do  attend 
with  the  record  on  the  return  of  the  writ,  in  order 
that  the  bill  may  be  taken  pro  confesso  against  the 
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lefendant^  unless  he  shall^  in  the  mean  time,  put  in 
lis  answer.  {Welford  v.  Daniell,  9  Sim.  652). 


Section  5. 

Taking  the  BiU  pro  confesso  under  the  Statute  1 1 
Geo,  4  $•  1  Will,  4,  c.  36,  against  a  Defendant 
who  has  not  appeared. 

The  course  of  proceedings  to  take  a  bill  pro 
oonfesso  under  this  statute,  the  defendant  having 
absconded,  are  thus  stated  in  Baker  v.  Keen^  (4  Sim. 
498):  ''The  bill  was  filed  on  the  29th  October,  1832. 
'  On  the  24th  January,  1833,  an  order  on  motion, 
'  supported  by  affidavit,  that  the  defendant  had  ab- 

*  sconded  and  gone  beyond  the  seas,  was  made,  that 
'  the  defendant  should  appear  to  the  bill  on  or  before 

*  the  1st  of  March  then  next.  On  the  7th  of  March, 
'  1833,  it  appearing  by  the  production  of  the  London 
'  Gazette,  that  a  copy  of  the  order  for  the  defendant  to 

*  appear  had  been  inserted  therein,  and  by  affida* 
'  vit,  that  the  order  had  been  published  in  the  de- 
'  fendant*s  parish  church,  and  that  a  copy  of  it  had 

*  been  posted  at  the  Royal  Exchange,  according  to 
'  the  directions  of  the  act,  but  that  the  defendant  had 

*  not  appeared,  an  order  was  made  on  motion,  that 

*  the  plaintiff's  clerk  in  court  should  attend  at  the 
'  hearing  of  the  cause,  with  the  record  of  the  bill,  in 

*  order  to  have  the  same  taken  pro  confesso  against 

*  the  defendant.     The  cause  having  been  set  down 

*  for  hearing,  it  was  ordered  on  the  23rd  March, 
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*  1833,  on  motion,  to  be  placed  at  the  head  of  the 
'  paper  of  causes  for  the  27th  of  that  month,  and 
'  that  the  plaintiff's  clerk  in  court  should  then 
'  attend  with  the  record.  Accordingly,  on  that  day 
'  the  clerk  in  court  attended,  and  a  decree  pro  con- 

*  fesso  was  taken.*'  (For  the  form  of  the  decree, 
see  Seton  on  Decrees,  370,  and  the  references). 
Where  a  bill  is  ordered  to  be  taken  pro  confesso,  the 
decree  may  be  made  subsequently,  although  it  is 
usually  taken  at  the  same  time,  {TFooUamsv.  Bakery 
6  Sim.  516). 

Setting  down      Qu  the  authority  of  what  is  said  by  the  Sofidtor- 

the  cause.  ''  ^ 

Greneral,  in  Seagrccve  v.  Edwards,  (3  Ves.  372),  it 
seems  to  have  been   considered  settled,   (Lewis  t> 
Marsh,  2  Sim.  &  Stu.  220),  that  where  there  is  only 
one  defendant,  the  bill  may  be  taken  pro  confesso  on 
motion,  but  that  where  there  were  more  than  one, 
the  cause  must  be  regularly  set  down.     This  seems 
not  to  be  the  correct  practice;  the  cause  must  be  set 
down  for  hearing,  unless  the  defendant  is  in  actual 
custody,  and  then,  upon  his  being  brought  up  by 
habeas  corpus,  the  bill  may  be  taken  pro  confesso, 
whether  he  be  the  only  defendant  or  not.     (Turner 
V.  Turner,  4  Sim.  497).     A  cause  may  be  advanced 
for  the  purpose  of  taking  the  bill  pro  confesso.  (Bar- 
wick  V.  Ward,  5  Sim. 676). 
Effect  of  the       The  decree  is  absolute  in  the  first  instance.  (Jm- 
don  V.  Ready,  1  Sim.  &  Stu.  44).     The  decree  is 
pronounced  by  the  Court  upon  hearing  the  pleadiogS) 
and  in  this  respect  differs  from  a  decree  by  defknit, 
where  the  plaintiff  takes  such  decree  as  he  can  abide 
by.  (Geary  v.  Sheridan,  8  Ves.  192;  but  see  what  is 


decree. 
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said  by  Lord  Redesdale  in  Hamilton  v.  Houghton^  2 
Bligh,  184). 

For  the  mode  of  setting  aside  the  decree,  see  1  setting  mMc 

the  flWTtif  1 

W.  4,  c.  36,  ss.  6,  7.  An  order  for  taking  the  bill 
pro  confesso  may  be  discharged  on  motion.  (TFilliams 
V.  Thompson,  2  Bro.  C.  C.  280;  iS^.  C.  1  Cox,  413; 
Attorney-General \.  Toung,  3  Ves.  209).  As  to  the 
terms  on  which  it  will  be  discharged,  see  Heyn  v. 
Heyny  Jac.  50;  Heamev.  Ogilvie,  1 1  Ves.  77;  Knight 
V.  Toufig,  2  Ves.  &  Bea.  184;  or  the  defendant  let 
in  before  the  Master,  Bolton  v.  Stopford,  cited  2  Ves. 
&  Bea,  186;  Heyny,  Heyn,  Jac.  49;  Maynardy. 
Fomfret,  3  Atk.  468. 


Section  6. 

Taking  Bill  pro  confesso  against  a  Corporation. 

The  mode  of  taking  a  bill  pro  confesso  against  a 
corporation  appears  to  be  as  follows: — The  subpoena 
to  appear  should  be  served  upon  the  corporation,  and 
if  no  appearance  be  entered  for  the  corporation,  a 
distringas  should  then  be  issued,  and  on  the  return 
of  nulla  bona  the  plaintiff  may  then  move  that  the 
clerk  in  court  may  attend  with  the  record  at  the 
hearing  of  the  cause,  in  order  that  the  bill  may  be 
taken  pro  confesso  against  the  corporation.  {Brick- 
mdy.  Harvey,  8  Sim.  201). 
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Section  7. 


Proceedings  before  the  Master  under  Bill  taken  pro 

confesso. 

Upon  the  proceedings  under  a  decree  taking  the 
bill  pro  confesso  for  want  of  an  answer  in  a  foreclo- 
sure suit,  the  defendant,  notwithstanding  he  is  in 
contempt,  ought  to  be  served  with  warrants  to  attend 
the  Master.  An  order,  absolute  in  the  first  instance, 
to  confirm  the  report  made  under  a  decree  taken  pro 
confesso  for  want  of  an  answer,  is  irregular.  {King  v. 
Bryant,  3  My.  &  Cr.  191). 


CHAPTER  XVIII. 


SCANDAL    AND    IMPERTINENCE. 


1.  Reference  for  Scandal  or 

Impertinence  ^  136. 

2.  Abandonment  qf  the  Order 

of  RrferencCy  140. 

3.  Exceptions  to  the  Master* s 


Report  y  141. 

4.  What  constitutes  Imperii- 

nence,  143. 

5.  Scandal,  148. 


Section  1. 

Reference  for  Scandal  or  Impertinence, 

If  on  the  perusal  of  the  bill  or  answer,  or  any 
other  pleading  or  written  matter  in  the  cause,  it 
appear  to  contain  matter  which  is  impertinent  or 
scandalous,  it  may  be  excepted  to  in  respect  of  such 


COURT   OF   CHANCERY.  137 

npertinence  or  scandal.  For  scandal  and  imperti- 
ence  exceptions  may  be  taken  at  any  stage  of  the 
nit;  but  for  impertinence  only  the  right  to  except  is 
;enerally  waived  by  taking  a  step  in  the  cause;  and 
herefore,  for  impertinence,  an  answer  cannot  be 
eferred  after  it  has  'been  replied  to,  nor  after  the 
»lainti£f  has  undertaken  to  speed,  (Barnes  v.  Saxby, 
I  Swanst.  282,  n.),  nor  after  a  reference  for  insuffi- 

iency.  (Pellew  v. .  6  Ves.  457).    A  defendant, 

liter  having  appeared  to  an  amended  bill,  obtained 
in  order  for  the  delivery  out  of  Court  of  his  papers, 
x>  enable  him  to  prepare  his  answer,  and  after  the 
time  for  answering  had  expired,  applied  to  the  plain- 
biff  for  names  of  commissioners  to  join  in  taking  his 
answer.  Held,  that  he  could  not  afterwards  refer 
the  bill  for  impertinence.  (Beaven  v.  Waterhouse, 
1  Beav.  58).  A  plaintiff  took  out  two  contempo- 
raneous warrants,  one  for  the  Master  to  consider 
whether  the  defendant's  examination  was  imperti- 
nent, and  the  other  whether  it  was  insufficient. 
Held,  that  the  former  was  not  waived  by  the  latter. 
{Eowley  v.  Adams,  8  Sim.  205). 

If  the  answer  be  impertinent,  and  also  insufficient, 
an  order  should  first  be  obtained  to  refer  it  for  im- 
pertinence. Till  that  reference  is  disposed  of,  no 
reference  for  insufficiency  can  be  obtained.    {Thomas 

V. ,  14  Ves.  537,  n. ;  and  Lacy  v.  Hornby ,  2  Ves. 

&  Bea.293). 

All  references  of  answers  of  defendants  for  insuffi- 
ciency, or  for  scandal  and  impertinence,  or  for  im- 
pertinence, made  in  the  same  cause,  must  be  made  to 
the  same  Master;  and  where  answers  have  been  re- 
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ferred  for  scandal  and  impertinence,  or  for  impertl" 
nence,  and  the  Court  shall  afterwards  refer  the  same 
for  insufficiency,  the  latter  reference  must  be  made 
to  the  same  Master  as  the  former  reference.  (Gen. 
Ord.  10  Mar.  1818,  1  Swanst.  *128). 

Where,  in  a  proceeding  before  the  Master,  the 
defendant,  by  acquiescence  or  omission  to  object, 
permits  the  other  party  and  the  Master  to  proceed 
as  if  he  did  acquiesce,  he  comes  too  late  if  he  does 
not  come  at  the  first  opportunity  to  complain  of  the 
irregularity.  Thus,  on  a  reference  to  the  Master  of 
exceptions  for  impertinence,  he  enlarged  the  time  for 
making  his  report  three  times,  and  on  the  19th  of  Fe* 
bruary  reported  the  answer  insufficient;  on  the  4th 
of  March  the  defendant  gave  notice  of  motion  to  take 
the  certificate  off  the  file,  on  the  ground  of  irrega- 
larity,  and  of  the  Master's  having  power  to  enlarge 
the  time  only  once:  the  Court  held,  that,  even  as- 
suming the  Master's  power  to  have  been  so  limit- 
ed, the  defendant  came  too  late,  he  not  having  pre- 
viously taken  the  objection.  {Davis  v.  Frankliih  ^ 
Beav.  369). 

Notwithstanding  dicta  to  the  contrary,  {Coffin  v. 
Cooper f  6  Ves.  514),  it  is  now  settled  that  i^o  appli- 
cation can  be  made  by  a  stranger  to  the  record  to 
refer  a  bill  for  scandal.  {Anon,^  4  Madd.  252).    ''In 

*  order,"  says  Sir  J.  Leach,  in  the  case  last  citedi 
'  to  decide  upon  the  scandal,  the  Master  must  be 
'  attended  with  an  office  copy  of  the  bill,  bat  a 

*  stranger  to  the  record  has  no  right  to  take  an  office 

*  copy  of  the  bill;  and  the  order,  if  made,  might  be 

*  ineffectual.    Besides,  the  party  injured  does  not 
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require  the  aid  of  this  Court  to  remedy  the  injury 
done  to  him,  he  has  his  action  at  law;  for  if  a  bill 
in  this  Court  is  made  the  vehicle  of  a  Hbel,  the  party 
libelled  by  the  record  may  proceed  at  common  law, 
as  on  any  other  writing.  I  have  conversed  on  this 
subject  with  the  Lord  Chancellor,  and  he  concurs 
in  the  opinion  which  I  have  expressed."  A  re- 
srence  for  scandal  may  be  had  by  one  defendant 
gainst  another;  otherwise  a  plaintiff  and  one  de- 
sndant  might  combine  together  to  malign  another 
[efendant.    {Coffin  v.  Cooper,  6  Ves.  514), 

By  the  1 1th  of  Lord  Lyndhurst's  General  Orders, 
t  is  directed  '*  That  no  order  shall  be  made  for  re- 
ferring any  pleading  or  other  matter  depending 
before  the  Court  for  scandal  or  impertinence, 
-  unless  exceptions  are  taken  in  writing  and  signed 
'  by  counsel,  describing  the  particular  passages 
^  which  are  considered  to  be  scandalous  or  imper- 
*tinent,  nor  unless  such  order  be  obtained  within 
*  ten  days  after  the  deUvery  of  such  exceptions." 

Where,  in  the  schedule  to  an  answer,  impertinent 
matter  was  so  mixed  up  with  pertinent  matter,  that 
the  one  could  not  be  separated  from  the  other,  it 
was  held,  that  a  general  exception  for  matter  *'  im- 
pertinently set  forth"  was  rightly  taken,  and  that  the 
whole  schedule  must  be  treated  as  impertinent:  and 
it  was  also  held  that  the  1 1th  L.  &  B.  has  not  altered 
the  practice  of  the  Court  in  this  respect.  {Byde  v. 
Moiterman,  5  Jur.  643).  An  exception  for  imper- 
tinence must  be  supported  in  toto,  or  will  fail  alto- 
gether. (Tench  V.  Cheese,  1  Beav.  571).  Under  the 
last-mentioned  order  it  has  been  held,  that,  in  de- 
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scribing  any  particular  passage  which  is  impertinent, 
it  is  safficient  to  state  it  as  extending  from  a  specified 
word  in  a  given  folio  to  a  specified  word  in  another 
folio; '  but  the  exception  will  be  overruled  if  it  iadvuk 
any  one  passage  which  is  not  impertinent,  for  the 
object  of  this  order  might  be  completely  avoided  if  a 
party  were  left  to  file  sweeping  general  exceptions,  and 
take  the  chance  of  succeeding  on  some  small  portion 
of  a  vast  mass  of  matter.  {JFoffstqfY.  Bryan,  1  K  & 
M.  30).  And  under  the  latter  it  has  been  hdd,  thit 
it  is  too  late  to  except  to  an  answer  for  impertinaiee 
when  the  time  has  expired,  after  which  the  answer 
is  to  be  deemed  sufficient.  {Jeffrey  v.  M^Cavef  1 
Russ.  &  M.  739). 

Section  2. 

Abandonment  of  the  Order  of  Reference. 

By  the  12th  L.  &  B.,  it  is  ordered,  "Thit 
'  when  any  order  is  made  for  referring  an  answer 
'  for  insufficiency,  or  for  referring  an  answer  or 
'  other  pleading  or  matter  depending  before  the 
'  Court  for  scandal  or  impertinence,  the  order  shaD 
'  be  considered  as  abandoned,  unless  the  party  ob- 
'  taining  the  order  shall  procure  the  Master^s  report 
'  within  a  fortnight  from  the  date  of  such  order,  <s 
'  unless  the  Master  shall  within  the  fortnight  certify 
'  that  a  further  time,  to  be  stated  in  his  certificate, 
'  is  necessary,  in  order  to  enable  him  to  make  a 
'  satisfactory  report;  m  which  case  the  order  shaU 
<  be  considered  as  abandoned,  if  the  report  be  not 
'  obtained  within  the  further  time  so  stated ;  and 
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'  where  such  order  relates  to  allied  insuffidenoy  in 
an  answer,  such  answer  shall  be  deemed  sufficient 
from  the  time  when  the  order  is  to  be  considered 
aa  abandoned/* 

Section  3. 

ExceptioM  to  the  Mwteii^t  Report. 

If  either  party  be  dissatisfied  with  the  Master's 
^^porty  he  may  except  to  it,  and  the  exceptions  must 
)e  argued  and  decided  upon  before  the  defendant  can 
le  called  upon  for  his  answer.     A  party  may  take 
sxc^ti(ms  to  the  Master's  report  of  impertinence  at 
my  time  before  the  impertinent  matter  is  actually 
expunged;  and  the  practice  in  this  respect  is  not 
altered  by  the  22nd  B.»  inasmuch  as  it  provides  that 
impertinent  matter  shall  not  be  expunged  until  the 
^iration  of  four  days  from  the  filing  of  the  re- 
port, "  in  order  that  the  adverse  party  may  have 
an  opportunity  of  filing  exceptions  to  such  report.'* 
(fiwjw  V.  Oweny  2  My.  &  Kee.  382).    The  Mas- 
ter having  allowed  all  the  exceptions  taken  to  a 
^  for  impertinence^  the  plaintiff  took  one  general 
exception  to  the  report,  alleging  that  the  Master 
ought  not  to  have  found  the  bill  impertinent  in  all 
die  points  excepted  to.     The  exception  will  be  sup- 
ported, if  the  Court  thinks  that  the  Master  ought  to 
We  allowed  one  of  the  exceptions.  (  Woods  v.  Woods, 
W  Sim.  197).    Where  a  number  of  exceptions  to  an 
answer  allowed  by  the  Master  are  enumerated  seria- 
tim, and  the  defendant  takes  one  general  exception 
to  the  Master's  report,  alleging  that  all  the  before- 


142  PRACTICE   OF  THE 

mentioned  exceptions  ought  to  have  been  disallowed; 
if  the  Court  is  of  opinion  that  the  Master  was  lig^ 
in  allowing  any  one  of  the  exceptions,  the  genend 
exception  to  the  Master's  report  covers  too  vmA, 
and  will  be  overruled.  (Pearson  v.  Knapp,  1  My.  & 
Kee.  312). 

According  to  the  old  practice,  where  the  report 
was  against  the  bill,  and  not  excepted  to,  the  de- 
fendant, on  the  report  being  filed,  was  entitled,  on  a 
motion  of  course,  to  have  a  reference  back  to  the 
Master,  to  expunge  the  matter  reported  to  be  im- 
pertinent or  scandalous,  and  to  tax  the  defendant's 
costs.  In  consequence  of  this  order,  the  clerk  in 
court  who  filed  the  record  attended  with  it  before  the 
Master,  who  struck  his  'pen  through  the  scandalous 
or  impertinent  words,  setting  his  initials  against  the 
part  so  expunged.  Generally  it  is  necessary  that 
exceptions  should  be  founded  upon  objections  pre- 
viously taken  before  the  Master,  but  this  was  not 
so  with  exceptions  to  the  Master's  report  of  im- 
pertinence. Even  after  the  order  to  expunge  had 
been  obtained^  exceptions  might  be  taken  at  any 
time  before  the  matter  alleged  to  be  scandalous  or 
impertinent  had  been  actually  expunged ;  but  in 
that  case  it  was  necessary  to  make  an  application 
to  the  Court  to  suspend  or  discharge  the  order 
to  expunge.  (Mortimer  v.  West,  3  Swanst.  230; 
David  V.  Williams,  1  Sim.  17).  But  now,  by  the 
22nd  B.,  all  orders  to  refer  an  answer  or  other 
pleading  or  matter  depending  before  the  Court 
for  scandal  or  impertinence,  shall  contain  a  direo* 
tion  to  the  Master  to  expunge  any  such   scan- 
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bIohs  or  impertinent  matter  as  he  shall  certify  to 
B  contained  therein,  and  which  shall  have  been 
le  sabject  of  the  reference,  and  the  Master  shall  be 
b  Ufoertj,  widiout  further  order,  to  tax  the  costs  of 
\x3i  reference  and  consequent  thereon,  and  to  direct 
y  whom  the  same  shall  be  paid,  and  the  same  shall 
e  recoverable  by  subpoena;  but  such  scandalous  or 
apertinent  matter  shall  not  be  expunged,  nor  costs 
ixedy  until  the  expiration  of  four  days  from  the 
ling  of  the  report  of  sudbi  scandal  or  impertinence, 
1  order  that  the  adverse  party  may  have  an  oppor- 
Eiiiity  to  file  exceptions  to  such  report.  (See  Tyrrell 
.  Medifer,  I  Mer.  132,  for  the  former  practice  as  to 
he  costs  of  the  reference). 


Section  4. 

What  constitutes  Impertinence, 

It  is  frequently  difficult  to  say  what  is  or  is  not 
mpertinent.  The  following  observations  may  lend 
lome  assistance  to  the  practitioner.  If  in  an  answer 
o  an  amended  bill  the  defendant  put  in  a  complete 
mswer  instead  of  referring  to  his  former  answer,  it 
nay  be  referred  for  impertinence.  {Hildyard  v. 
dressy i  3  Atk.  305).  Statements  in  an  answer  to  a 
)ill  of  revivor,  which  merely  shew  irregularity  and 
nisconduct  in  the  former  proceedings  in  the  suit,  are 
mpertinent;  (Wagataff  v,  Bryant^  1  Russ.  &  M. 
28);  but  it  is  not  impertinent  for  defendants,  who 
)y  their  answer  admit  the  right  to  revive,  to  state 
iirther,  that,  since  answering  the  original  bill,  they 
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had  become  bankrupt  and  obtained  their  certificateii 
{Langley  v.  Fisher^  10  Sim.  345).  A  schednk 
to  an  answer  containing  a  bill  of  costs  at  lengA, 
and  observations  with  reference  to  a  bill  former^ 
delivered  for  the  same  business,  was  considered 
impertinent,  though  the  bill  called  upon  the  d^ 
fendant  to  set  forth  how  he  computed  and  made 
out  his  demand,  with  all  the  particulars  relating 
thereto^  with  interrogatories  pointed  to  the  par 
ticular  items,  and  to  a  minute  comparison  of  the 
two  bills.  The  defendant  ought  to  have  refendl 
to  the  former  bill  of  costs.  {AUager  y.  Jokmm, 
4  Ves.  217).  Where  by  the  bill  a  defendant  ii 
called  upon  to  set  forth  in  the  ordinary  form,  wai 
without  any  limitation  being  suggested  by  the  plaifr 
tiff,  a  schedule  of  deeds  in  his  possession,  it  is  not 
impertinent  to  state  the  names  of  the  parties  to  Uie 
deeds,  in  addition  to  the  dates  and  description  of  the 
estate  to  which  they  relate.  (Tench  v.  Cheese,  1  Bear. 
571).     In  answer  to  an  interrogatory,   "Whether 

*  any  fiirther  sum  of  money  was  due  from  the  houac 

*  of  A.  to  the  house  of  B.,  and  how  they  made  out 

*  the  same,"  &c.,  the  defendant  by  his  answer  set 
forth  a  long  schedule,  containing  an  account  of  all 
monies  and  transactions.  This  was  held  to  be  im- 
pertinent; the  defendant  ought  merely  to  have  an- 
swered that  such  a  sum  of  money  was  due,  and  that 
it  was  due  upon  the  balance  of  an  account.  (Frend 
V.  Jacko,  1  Mer.  357,  n.)  So,  when  the  bill  required 
the  defendant  to  set  forth  an  account  of  all  and  eveiy 
the  quantities  of  metals  and  minerals  dug,  &c.,  dis- 
tinguishing from  which  of  the  mines  the  same  were 
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spectively  raised,  &c.,  and  when,  &c.,  and  the  ftdl 
are  thereof,  and  of  every  particular  and  how  he 
mputes  the  same,  and  when  and  to  whom  and  for 
lat  he  has  sold  and  disposed  of  the  same,  or  so  much 
ereof  as,  &c.,  and  when  and  in  whose  custody  or 
twer  the  residue  thereof  remaining  unsettled  now 

and  the  costs  and  expenses  of  working  the  mines, 
d  the  clear  profits  made  thereby,  and  how  he  com- 
ites  the  profits;  a  schedule  to  the  answer  setting 
rth  a  transcript  of  all  the  items  in  tradesmen's 
Us  was  held  to  be  impertinent.  {Norway  v.  Rowe^ 
tAer.  347)*  An  answer  to  a  bill  for  an  account, 
tting  out  particulars  in  detail,  although  in  some 
use  to  be  called  pertinent,  yet  if  manifestly  not 
lUed  for  by  the  nature  of  the  case,  may  be  held  im- 
ertinent,  as  being  vexatious  and  oppressive.  (lb,) 
he  Master  is  right  in  reporting  that  the  whole 
^edule  is  impertinent,  if  he  be  right  in  saying  that 
ny  part  is  impertinent.  {lb,  356).  If  a  short 
escription  of  letters  be  required,  it  is  impertinent 

)  state  the  short  contents  of  them.    ( v.  De 

^aatet,  2  Madd.  Ch.  Pr.  353). 

A  defendant  is  not  bound  to  confine  himself  to 
Q  answer  to  the  interrogatories  in  the  bill,  but  may 
tate  circumstances  in  his  defence,  though  if  what  is 
tated  is  immaterial,  it  would  be  impertinent.  {Anon., 
IS.  2  Madd.  Ch.  Pr.  353).  Hence,  if  a  man's 
induct  be  complained  of  in  a  bill,  it  is  not  imperti- 
ent  to  state  in  his  answer  the  reasons  of  his  con- 
act,  {lb,)  In  a  suit  for  specific  performance  of  an 
greement  for  a  lease,  the  defendant  may,  by  his  an- 
irer,  put  in  issue  any  fact  tending  to  show  the  in- 
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solvency  of  the  plaintiff,  however  it  may  impeadi 
the  plaintiff's  respectability;  but  mere  impntatuns 
on  the  moral  character  of  the  plaintiff  are  imperti- 
nent. (Pearson  v.  Knapp,  1  My.  &  Kee.  312).  On 
a  bill  filed  by  a  creditor  against  an  execator,  chaig* 
ing  him  with  being  constantly  drank;  of  h&nf 
guilty  of  violent  and  outrageous  conduct,  and  in  t 
state  of  great  poverty;  and  praying  that  the  estate 
might  be  duly  administered,  a  receiver  appoiotei 
and  an  injunction  granted  to  prevent  the  executor 
from  getting  in  the  estate  of  the  testator: — it  wm 
held,  upon  exceptions  to  the  Master's  report,  tliit 
the  charges  in  the  bill  as  to  the  immoral  character 
of  the  executor  were  not  scandalous  or  impertinfiot^ 
the  Vice-chancellor,  Sir  L.  Shadwell,  being  of  opinioa 
that  such  charges  were  material  to  the  decree  asked. 
(Everet  v.  Prythergchi  6  Jur.  3).  His  Honor  ob- 
served, *'  I  think  it  is  a  most  delicate  part  of  the 
jurisdiction  of  the  Court  to  determine  how  strong  t 
plaintiff  may  be  at  liberty  to  make  his  case.  He 
plaintiff  frames  his  case,  and,  in  order  to  support  it» 
he  states  a  great  number  of  charges.  The  Coort 
has  not  prevented  him  from  doing  so  on  the  ground 
that  some  of  the  charges  would  have  been  suffident 
I  refer  to  a  case  which  occurred  last  term,  where  tbe 
only  question  was,  whether  a  party  was  to  be  charged 
upon  the  ground  of  wilful  default;  and  the  plaintiCf 
entered  into  a  great  many  instances  of  default,  for 
the  purpose  only  of  enabling  the  plaintiff  to  haTe  i 
decree  in  that  form  where  one  or  two  instances  would 
have  been  sufficient;  it  is  not  for  me  to  limit  the 
number  of  instances  which  a  plaintiff  is  to  be  allowed 
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to  adduce  for  the  purpose  of  strengthening  his  case. 
Here  the  plaintiff  filed  his  hill  to  have  the  estate  of 
the  deceased  administered,  so  as  to  enable  the  cre- 
ditors to  be  paid  their  debts;  and  he  represents  upon 
his  bill  that  the  Ck)urt  should  appoint  a  receiver:  it 
states  first,  in  a  general  way,  that  the  husband  and 
wife  are  persons  of  bad  character,  and  in  great  po- 
verty. Well  then,  in  order  to  support  that  charge, 
a  great  number  of  instances  are  given  to  shew 
the  drunken  habits  of  the  parties,  their  extreme 
poverty,  and  their  bad  character.  A  plaintiff,  as  I 
said  before,  has  a  right  to  make  his  case  as  strong  as 
he  can;  and,  in  a  question  concerning  the  administra- 
tion of  assets,  it  is  not  unimportant  to  make  out 
that  the  person  who  has  the  power  over  them,  and 
the  sole  management  thereof,  is  a  person  of  violent 
conduct.  His  duty  is  to  get  in  the  assets,  and  to 
pay  the  debts,  &c.;  and  it  appears  to  me,  that,  if  it 
were  generally  proved  there  \^as  great  violence  and 
oatrageous  conduct  on  the  part  of  an  executor  in 
cases  where  there  ought  to  be  peaceable  demeanour, 
it  is  material  to  the  plaintiff  to  enter  into  instances 
of  that  violent  conduct.  It  is  obvious  that  the  assets 
cannot  he  safe  in  the  custody  of  a  person  generally 
drank."  A  hill  was  filed  against  A.,  to  set  aside  a  pur- 
chase made  by  him  on  the  ground  of  fraud;  A.  died 
after  filing  his  answer;  the  plaintiff  then  filed  a  sup- 
plemental bill  against  A.'s  devisees,  stating  the  allega- 
tions in  the  original  bill,  and  several  passages  in  the 
answer,  some  of  which  were  stated  by  way  of  pre- 
tence, and  charges  were  founded  upon  them:  Held, 

H  2 
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that  the  supplemental  bill  was  not  impertineiit. 
{Woodsy.  Woods,  10  Sim.  197). 


Section  5. 

Scandal, 

In  a  bill  by  a  testator's  son  and  heir-at-law  im- 
peaching a  will,  on  the  ground  of  undue  influence 
exercised  by  a  female  defendant  over  the  testatoi's 
mind,  an  allegation  that  she,  at  the  time  specified, 
was  discovered  to  have  engaged  in  a  criminal  cob- 
nexion  with  the  testator,  and  that  she  openly  co- 
habited with  him  as  if  she  had  been  his  wife,  b  not 
scandalous  or  impertinent.  (Anon,,  1  M.  &  Cr.  78). 
A  defendant  after  putting  in  his  answer  became  bank- 
rupt; plainti£f,  before  the  assignees  were  brought  b^ 
fore  the  Court,  obtainedan  order  to  referthe  answerfor 
scandal  and  impertinence :  held,  that  the  order  wis 
regularly  obtained.  (Booth  v.  Smithy  5  Sim.  639). 
When  a  bill  contains  scandalous  imputations  on  the 
character  of  the  defendant,  the  defendant  will  not 
subject  himself  to  the  pajrment  of  costs  by  answering 
such  imputations,  although  he  objects  at  the  same 
time  to  the  introduction  of  the  matters  so  answered, 
on  the  ground  of  irregularity  in  point  of  pleading. 
(TTray  v.  Hutchinson,  2  My.  &  Kee.  235). 
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CHAPTER  XIX. 

DISTRIBUTION    OF    BUSINESS    AMONG    THE   SEYE- 
RAL   COURTS  OF   CHANCERY. 

In  consequenoe  of  the  increase  in  the  number  of 
eonrts  exercising  concurrent  jurisdiction,  it  has  be- 
come  necessary  to  prescribe  regulations  for  distri- 
Imtiiig  among  them  the  business  which  has  to  be 
transacted.  This  is  now  regulated  by  the  General 
Orders  of  the  5th  May,  1837«  (App.  p.xlyii.),  and 
the  1 1th  NoYcmber,  1841,  (App.  p.  Ixxxvii.) 

On  the  12th  Order  of  the  5th  May,  1837,  it  has 
been  determined  that  parties  making  applications 
after  these  Orders  had  come  into  operation,  were 
boimd  to  see  that  they  were  made  in  the  proper 
eourt.  {Tench  v.  Cheese^  9  Sim.  150).  A  suit  was 
commenced  previous  to  the  Orders  of  1837;  a  de- 
fendant afterwards  filed  a  demurrer,  and  set  it  down 
at  the  Bolls:  held,  that  the  Orders  of  1837  did  not 
give  to  the  plaintiff  such  a  right  of  selecting  his 
court  as  to  render  the  proceedings  of  the  defendant 
irr^^ular.  (Cane  v.  Martin,  2  Kee.  607).  Where  the 
decree  was  made  by  the  Vice-Chancellor,  and  an  order 
upon  petition  in  the  cause  was  afterwards  made  by 
the  Master  of  the  Rolls,  reserving  the  costs  of  the 
petitioners,  the  reservation  of  costs  does  not  give  au- 
thority to  the  Master  of  the  Rolls  to  hear  a  petition 
in  the  cause  presented  after  the  20th  of  May, 
1837,  but  such  petition  must,  under  these  Orders,  be 
heard  by  the  Vice-Chancellor.     (Senior  v.  Wilks, 
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2  Kee.  210).  In  Boys  v.  Trapp,  (5  Jur.  1076), 
which  came  on  to  he  heard  as  an  original  cause  be- 
fore Lord  Chancellor  Cottenham,  the  defendant  not 
appearing  hy  his  counsel  when  the  cause  was  called 
on,  a  decree  nisi  was  taken  hy  the  plaintiff.  Tlie 
plaintiff  then  gave  notice  to  the  defendant,  under 
the  4th  of  the  Orders  of  the  11th  November,  1841, 
of  his  desire  that  the  cause  should  be  attached 
to  the  Court  of  the  Vice-chancellor  of  England 
Counsel  for  the  defendant,  having  asked  the  Lord 
Chancellor  whether  this  case  feU  within  the  meaniog 
of  the  above  Order,  a  decree  having,  in  fact,  bea 
made  by  the  Lord  Chancellor,  which,  on  the  de- 
fendant shewing  cause  against  it,  would  become  the 
subject  of  a  discussion,  and  might  be  reversed  in  la 
inferior  court?  The  Lord  Chancellor  said,  that,  tf 
the  superior  Court  had  expressed  no  opinion  on  the 
case,  he  considered  it  fell  within  the  meaning  of  tint 
Order. 

The  business  of  the  Court  consists  in  hearing  tlie 
cause  in  its  various  stages,  or  in  hearing  interlocor 
tory  applications  necessary  to  the  effectual  prosecD' 
tion  of  the  cause.  These  interlocutory  applicatioos 
are  made  by  motion  or  petition,  and  were  formerlj 
all  made  in  court.  A  portion  of  them  have,  how* 
ever,  been  transferred  to  the  Master's  office  by  sUr 
tute.  The  extent  of  the  Master's  jurisdiction  wil 
be  considered  in  the  next  chapter. 

A  party  aggrieved  by  an  order  made  hy  the 
Master  under  the  3  &  4  W.  4,  c.  94,  s.  13,  has  no 
right,  in  a  cause  set  down  at  the  Rolls,  to  appeal  to 
the  Lord  Chancellor  against  the  order,  inasmuch  a% 
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in  conformity  with  the  12th  Order  of  5  th  May, 
1837>  no  motion  in  such  a  cause  could  be  brought 
on  before  the  Lord  Chancellor  or  Vice-chancellor. 
{HiU  V.  Gamme,  3  My.  &  Cr.  503). 


CHAPTER  XX. 

INTERLOCUTORY  APPLICATIONS  TO  THE    MASTER. 

By  the  3  &  4  W.  4«  c.  94,  s.  13,  it  is  enacted, 
**  That  the  Masters  in  ordinary  of  the  High  Court  of 
'  Chancery  shall  hear  and  determine  all  applications 

*  for  time  to  plead,  answer,  or  demur,  and  for  leave 

*  to  amend  bills,  and  for  enlarging  publication,  and 

*  all  such  other  matters  relating  to  the  conduct  of 

*  suits  in  the  said  court,  as  the  Lord  Chancellor,  with 

*  the  advice  and  assistance  of  the  Master  of  the 

*  Rolls  and  Vice-Chancellor,  or  one  of  them,  shall  by 

*  any  general  order  or  orders  direct,  in  such  manner, 

*  and  under  such  rules  and  regulations,  as  by  any 
'  general  order  or  orders,  to  be  also  issued  by  the 

*  Lord  Chancellor,  with  the  advice  and  assistance 
'  aforesaid,  shall  be  directed;  and  that  it  shall  be 

*  lawful  for  either  party  to  appeal  by  motion  from 

*  the  order  made  on  such  appUcation  to  the  Lord 
'  Chancellor,  Master  of  the  Rolls,  or  Vice-Chancellor, 
'  and  that  the  order  made  on  such  appeal  shall  be 
'  final  and  conclusive."  By  sect.  14,  it  is  enacted, 
that  no  such  application  as  above  mentioned  shall 
in  future  be  heard  by  any  of  the  judges  of  the  said 
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Court  of  Chancery,  except  on  appeal,  as  heretcrfbre 
provided. 

It  has  been  determined  that  this  statute  does  not 
apply  to  cases  where  the  party  is  entitled  of  oonne 
to  leave  to  amend,  as  where  leave  is  given  at  the 
hearing  to  amend  by  adding  parties;  or  to  cases 
where  it  is  necessary  for  the  Court  to  hear  aD  the 
circumstances,  enabling  it  to  determine  whether  kive 
ought  to  be  given  to  amend  or  not.  {Bees  v.  W 
wards,  1  Kee.  465).  After  the  six  weeks  have 
elapsed,  during  which  plaintiff  may  apply  for  leave 
to  amend,  the  Master  has  not  jurisdiction  to  gnot 
leave  to  amend,  but  plaintiff  must  apply  to  die 
Court.  (Liayd  v.  fVait,  4  My.  &  Cr.  257;  Clm 
V.  Clare,  5  Jur.  1079— V.  C.)  The  Master  hss 
no  authority  to  entertain  an  application  for  en- 
larging publication  in  the  sense  of  an  application 
for  leave  to  examine  witnesses  after  the  depo* 
sitioDs  on  one  side  have  been  delivered  out»  the 
words  *'  enlarging  pubHcation"  in  that  section 
being  restricted  to  enlarging  the  time  at  whicb 
publication  is  to  pass.  {Carr  v.  Appleyard,  I 
Kee.  725).  A  motion  for  leave  to  examine  wit- 
nesses and  that  publication  may  in  the  meantime 
be  enlarged,  after  publication  has  actually  passed,  is 
not  an  application  that  comes  within  the  meaning  of 
this  statute,  but  ought  to  be  made  to  the  Court 
(Carr  v.  Appleyard,  2  My.  &  Cr.  476).  It  was 
held  on  one  occasion  that  the  Masters,  on  applica- 
tion made  before  them  under  this  statute,  have  the 
same  power  to  dispense  with  the  strict  letter  of  the 
general  orders  as  the  Court  itself  has,  {Milhanke  t. 
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Stevens f  8  Sim.  160)9  on  the  ground  that  the  statute 
had,  for  the  purposes  specified,  substituted  the  Mas- 
ter for  the  Court:  but  in  a  case  before  Lord  Cot- 
tenham,  which  underwent  great  consideration,  the 
principle  was  established,  that  the  Master  has  no  dis- 
cretionary power,  but  is  bound  strictly  by  the  words 
of  the  order.  {Lloyd  v.  Wait,  4  My.  &  Gr.  257). 

When  the  Master  has  been  prevented  by  illness 
from  attending  at  his  office  on  the  day  appointed  for 
heving  OB  appUcation  to  enlarge  publication,  it  may 
be  made  to  the  Court;  {Bays  v.  Trapp,  9  Sim.  218); 
His  Honour,  Sir  L.  Shadwell,  observing  **  That  the 
circumstance  of  the  Master's  not  making  the  order 
on  account  of  his  illness,  gave  the  party  the  same 
ri^t  to  appeal  to  the  Court  as  if  the  Master  had 
exercised  his  judgment  and  refused  to  make  the 
orcier. 

By  the  20th  B.  it  is  ordered,  ''  That  all  special 

*  applications  for  leave  to  withdraw  replication,  as 

*  well  as  to  amend,  shall  be  heard  and  determined 

*  by  the  Master  in  rotation:  and  such  applications, 

*  and  all  oth^  special  applications  under  the  3  & 

*  4  Will.  4,  c.  94,  s.  13,  shall  be  made  by  taking  out 

*  a  warrant,  at  the  foot  whereof  a  notice  shall  be  writ- 

*  ten  specifying  the  object  of  the  application,  and 

*  the  same  shall  be  served  two  clear  days  before  the 

*  return  thereof." 


h3 
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CHAPTER  XXI. 

INTERLOCUTORY  APPLICATIONS  TO  THE  COURT. 

These  are  made  by  counsel  either  we  tenua,  (that 
is  to  say)  by  motion,  or  on  petition.  The  CJoort,  in 
dealing  with  interlocutory  appUcations,  will  confine 
itself  strictly  to  the  immediate  object  sought,  and  as 
far  as  possible  abstain  from  prejudging  the  qaestiim 
in  the  cause.  (Skinners*  Company  v.  Irish  Soeiety^  1 
My.  &  Cr.  162).  The  Court  will  not  on  motum 
decide  the  merits  of  the  cause;  (Like  v.  Beres/ard, 
3  Bro.  C.  C.  366,  Belt's  ed.);  and  in  general  it  is 
irregular  on  motion  to  argue  a  point  in  the  causey 
though  this  has  been  permitted.  (Perry  v.  Phelips, 
1  Yes.  jun.  251).  Hence,  also,  where  the  object  of 
the  suit  was  to  have  a  transfer  of  stock  from  tlmsteeS) 
one  of  whom  was  out  of  the  jurisdiction,  the  Court 
would  not  order  the  transfer  on  motion,  but  required 
the  cause  to  be  regularly  brought  to  a  hearing;  (Burr 
v.  Mason,  2  Sim.  &  Stu.  11);  although,  had  a  peti- 
tion been  presented  in  the  first  instance  under  the 
statute  36  Geo.  3,  c.  90,  the  Court  would  hsTe 
made  the  order  upon  it.  (Williams  v.  Bird,  I  Yes. 
&  Bea.  3).  So  where  the  whole  object  of  the  suit 
was  to  get  a  declaration  that  the  plaintiff  was  en- 
titled to  a  copy  of  a  certain  book  for  the  purposes 
of  his  trade,  the  Court  would  not  on  motion  order 
its  production,  stating,  ^'  that  the  Court  made  inter- 
locutory orders  for  production  only  upon  two  princi- 
ples,— security  pending  litigation,  and  discovery  for 
the  purposes  of  the  suit, — and  that  the  application 
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in  this  case  sought  an  anticipated  decree."  {Lingen 
V.  SimpaoHy  6  Madd.  290).  And  on  the  same  prin- 
ciple, when  a  hill  is  filed  for  an  injunction  to  restrain 
the  setting  up  of  outstanding  terms  in  har  of  an 
ejectment,  the  Court  will  not  grant  the  injunction 
on  motion.  {Northey  v.  Pearccy  1  Sim.  &  Stu. 
420). 

Although  the  Court  therefore  will  not  in  general 
grant  on  motion  the  relief  prayed  hy  the  hill,  yet 
there  are  some  exceptions:  1st.  In  a  suit  for  specific 
performance  of  an  agreement  for  sale  of  land,  it  is  of 
cxnirse,  where  the  defendant  admits  the  agreement, 
to  order  on  the  motion  of  either  party  a  reference  to 
the  Master  to  inquire  into  the  title,  without  setting 
the  cause  down  to  be  heard.  2nd.  The  Court  will 
at  any  time  stay  the  suit  on  the  application  of  the 
defendant,  he  submitting  to  satisfy  the  plaintiff's 
full  demands.  {Boys  v.  Ford,  4  Madd.  43;  Praed 
▼.  Hull,  1  Sim.  &  Stu.  331).  Terms  of  compromise 
of  a  suit  and  an  action, — agreed  upon  out  of  Court, 
and  afterwards  disregarded, — cannot  be  enforced  by  a 
motion  in  the  suit,  unless  they  had  been  made  an  order 
of  the  Court.  {Forsyth  v.  Manton,  5  Madd.  78). 

No  application  to  the  Court  can  be  made  on  the 
Master's  report,  till  it  be  confirmed,  if  it  need  con- 
firmation; nor  until  filed,  if  it  be  a  mere  certificate 
in  the  nature  of  a  report. 

In  general,  persons  not  parties  to  the  cause  cannot 
apply  to  the  Court,  either  by  motion  or  petition. 
Hence,  in  a  suit  by  a  feme  covert  against  her  hus- 
band and  trustees  in  respect  of  her  separate  estate, 
she  haying  given  notice  to  the  tenants  not  to  pay 
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rents  to  the  trostees,  and  they  having  given  notke 
not  to  pay  them  to  her,  the  tenants,  being  threatoiei 
with  actions,  applied  by  motion  for  leave  to  pay  the 
rents  into  Ck)urt,  which  was  refused,  the  proper 
course  being  a  bill  of  interpleader,  unless  on  the 
consent  of  all  the  parties;  and  then,  on  the  applici- 
tion  of  the  plaintiff,  the  defendants  consenting,  the 
Court  will  make  the  order.  (Belbee  v.  BdbeCf  6 
Madd.  28).  Some  exceptions,  however,  to  this  role 
will  occur  at  once:  a  party  purchasing  under  a  d^ 
cree,  applying  by  motion  to  confirm  the  Masto^s 
report  of  his  being  the  best  bidder, — to  refer  the 
title  to  the  Master, — to  pay  his  money  into  Court, 
&c.  So,  on  the  other  hand,  a  party  may  intervene 
in  a  cause  with  respect  to  a  claim  of  interest  in  pro- 
perty which  the  Court  has  taken  under  its  prote^ 
tion;  as,  upon  a  petition  to  be  examined  pro  interesse 
suo, — ^to  be  at  liberty  to  bring  an  ejectment  where 
the  Court  had  appointed  a  receiver, — ^for  the  de- 
livery out  of  deeds  belonging  to  him,  which  had 
been  brought  into  the  Master's  office  under  the  usual 
direction  of  the  decree.  {Harriot  v.  WTiitCy  1  Sim. 
&  Stu.  18).  So  when  a  person  is  assignee,  either 
absolutely  or  by  way  of  mortgage  of  the  interest  of 
a  party  to  the  suit,  he  may  by  petition  have  an  order 
that  the  fund  in  question  should  not  be  paid  out 
without  notice  to  him.  {Duke  of  Bolton  v.  WiUiamit 
4  Bro.  C.  C.  430;  Foster  v.  Deacon,  6  Madd.  59). 
This  is  all  he  can  get  unless  he  make  himself  a 
party  to  the  suit  by  supplemental  bill,  which  he  may 
do.  (lb.)  And  in  one  case  the  purchaser  of  such  an 
interest  was  allowed  upon  terms  to  attend  the  Master 
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in  making  inqniries  directed  by  the  decree.  {Tooaey 
T.  BureheU,  Jac.  158). 

Although  the  Court  has  no  authority  to  make  a 
eompulsoiy  order  on  a  person  not  a  party  to  the  suit, 
yet  it  will  make  an  order  that  he  shall  be  at  liberty 
to  do  an  act,  as  to  pay  money  into  Court.  (Frands 
T.  ColUer,  5  Madd.  75). 

It  seems  that  courts  of  equity  will  not,  in  analogy 
to  the  practice  of  courts  at  common  law,  compel  the 
plaintiff  to  consolidate  his  different  suits  against  dif- 
fierent  defendants.  {Maneheater  College  t.  leherwood^ 
2  Sim.  476). 


CHAPTER  XXII. 

MOTIONS. 


1.  Notice  of  Motion,  157. 
2.  Service  of  Notice  of  Motion,  158.      3.  Hearing,  160. 

4.  C6$t$,  161. 


Section  1. 

Notice  of  Motion. 

Motions  of  course  cannot  be  opposed.  Many  of 
them  require  only  the  signature  of  counsel;  others, 
as  motions  nisi  to  dissolve  an  injunction,  must  be 
made  m  open  Court.  The  jurisdiction  of  the  Court 
to  make  orders  upon  motions  of  course  is  not  taken 
away  by  the  operation  of  the  3  &  4  Will.  4,  c.  94, 
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ss.  13  and  14^  and  the  New  Orders  founded  there- 
upon. {Cullingworth  v.  Grundy ^  2  My.  &  Kee.  359). 
Where  the  motion  is  such  as,  hj  the  rules  of  the 
Court,  may  be  opposed  by  the  adverse  party,  it  is 
sdd  to  be  special.  Of  such  a  motion  two  dear 
days'  notice  must  be  given,  exclusive  of  the  day  of 
giving  notice  and  day  of  hearing.  (L.  &  B.  22). 
The  notice  must  express  concisely  all  the  objects 
of  the  intended  application,  for  in  general  the 
Court  will  not  extend  the  order  beyond  the  notiee. 
And  hence,  if  it  be  intended  to  ask  for  the  costs  of 
the  motion,  that  must  be  specified,  or  they  will  not 
be  given.  {Mann  v.  King,  18  Ves.  297).  The  notice 
must  be  signed  by  the  solicitor,  or  with  his  name  by 
an  authorised  or  acting  clerk ;  except  in  pauper 
causes,  and  then  by  the  pauper's  clerk  in  court. 


Section  2. 
Service  of  Notice  of  Motion. 

Service  of  a  notice  of  motion  upon  a  defendant 
before  he  has  appeared  to  the  bill  is  irregular,  unless 
the  leave  of  the  Court  have  been  previously  obtained. 
{Hill  V.  Rimell,  2  My.  &  Cr.  641).  Where  a  mo- 
tion is  to  be  made  by  leave  of  the  Court,  the  notice 
ought  to  mention  that  it  is  to  be  so  made,  otherwise 
the  defendant  may  disregard  it.  {Hill  v.  Bimdlf  8 
Sim.  632).  It  is  not  regular  in  a  notice  of  motion 
for  a  four  day  order  to  ask  for  the  costs;  but  if  asked 
for,  it  is  in  the  discretion  of  the  Court  to  give  or 
withhold  them.  {Peasnallv,  Coultart,  I  Keen.  183). 
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The  service  of  notice  of  motion  generally  is  by 
deliyering  a  true  copj  of  the  notice  to  the  writing  clerk 
or  agent  of  the  clerk  m  court  at  his  seat  in  the  Six 
Clerks'  Office^  in  office  hours.  Personal  service  is 
seldom  necessary^  except  in  ex  parte  petitions^  or  un- 
less the  object  be  to  obtain  an  order  to  commit  the 
party  for  disobeying  some  order  of  the  Courts  and  then 
personal  service  is  indispensable.  The  party  moving 
should  always  make  an  affidavit  of  service  of  notice, 
and  take  an  office  copy  to  produce  in  Court.  Special 
motions  must  always  be  supported  by  affidavit  of  the 
material  facts  on  which  the  application  to  the  Court 
is  to  be  grounded.  If  the  motion  is  to  be  grounded 
on  the  Master's  report,  it  must  be  first  filed,  and 
also  confirmed,  if  it  be  of  a  nature  to  require  con- 
firmation. Where  a  plaintiff  causes  an  appearance 
to  be  entered  for  the  defendant  under  the  8th  Order 
C.  &  L.,  as  he  has  no  power  of  appointing  a  clerk  in 
court  for  such  defendant,  he  had  no  means  of  serving 
notices  of  motion  &c.;  it  is  therefore  very  properly 
provided bytheSrdOrder of  11th April,  1842,  "That 

*  the  plaintiff  shall,  without  special  leave  of  the  Court, 
'  be  at  liberty  to  serve  any  notice  of  motion,  or  other 

*  notice,  or  any  petition,  personally  or  at  the  dwell- 
'  ing-house  or  office  of  any  defendant,  who  having 
'  been  duly  served  with  subpoena  to  appear  to  and 
'  answer  the  bill,  shall  not  have  caused  an  appear- 
'  ance  to  be  entered  by  his  own  clerk  in  court  at  the 
'  time  for  that  purpose  limited  by  the  General  Orders 
'  of  the  Court." 

The  first  and  last  days  in  term,  and  every  Thurs-  Day»  for 
day  in  term,  are  days  set  apart  for  the  hearing  of 
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motions;  but  motions  of  coarse  or  such  as  will  not 
take  any  great  length  of  time  in  the  argument,  m 
permitted  to  be  made  every  day  in  term,  at  the 
rising  of  the  Court.  The  seal  days  appointed  be- 
fore and  after  term  are  likewise  days  set  apart  ix 
motions;  but  on  eause  or  petition  days,  or  other  dxp 
out  of  term«  motions  are  not  permitted  to  be  mde 
without  the  leave  of  the  Courts  which  it  will  grant  in 
argent  cases,  and  appoint  a  day  for  that  purpose.  (2 
Madd.  Ch.  Pr.  212.  A  motion  to  commit  cannot  be 
made  except  on  a  seal-day.  (Saxby  v,  Saxby^  7  Sim. 
140).  ^ 

Section  3. 

Hearing, 

By  the  General  Order  of  the  15th  Dec.  1814, 
(2  Yes.  &  Bea.  419),  every  notice  of  motion  intended 
to  be  made  before  the  Vice-Chancellor  ought  to  ex- 
press that  the  same  is  intended  to  be  made  before 
him,  otherwise  the  motion  cannot  be  heard  befixe 
him,  unless  the  parties  consent;  without  prejudice 
however,  to  any  motion  which  the  Lord  Chancdto 
may  direct  to  be  heard  before  him,  or  any  nM)tkm 
which  the  Lord  Chancellor  may  please  to  hear  him- 
self, although  the  notice  expressed  that  the  motum 
was  intended  to  be  made  before  the  Vice-chan- 
cellor. Formerly,  special  motions  were  made  only 
before  the  Lord  Chancellor  or  Vice-Chancellor;  bat 
now,  by  the  3  &  4  W.  4,  c.  94,  s.  24,  the  Mast^  of 
the  Bolls  is  authorized  and  reqmred  *'  to  hear  and 

*  determine  all  such  motions  arising  in  causes  de- 

*  pending  in  the  High  Court  of  Chancery  as  diaB 
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*  be  duly  made  before  him  according  to  the  usage 
'  and  practice  of  making  motions  in  causes  before 
'  the  Lord  Chancellor/  and  the  orders  made  in  such 
motions  shall  be  deemed  and  taken  to  be  yalid  orders 
of  the  Court  of  Chancery;  subject^  nevertheless,  to 
be  discharged,  reversed,  or  altered  by  the  Lord 
Chancellor. 

Section  4. 

If  a  party  give  notice  of  a  motion  and  do  not  move 
accordingly,  when  no  affidavit  is  filed,  he  pays  to 
the  other  side  forty  shillings  costs,  upon  production 
of  the  notice  of  motion;  but  if  an  affidavit  be  filed 
by  either  party,  the  party  giving  notice  of  motion, 
and  not  moving,  pays  to  the  other  side  taxed  costs, 
onless  the  Court  make  some  special  order  as  to  costs. 
(Gen.  Ord.  Aug.  5,  1818,  1  Swanst.  128;  3  Madd. 
318).  It  seems  needless  to  observe,  that  when  the 
Court  is  moved  for  payment  of  costs  under  this 
order,  on  account  of  a  notice  of  motion  which  has 
been  abandoned,  the  notice  must  be  mentioned  to 
die  Court,  and  be  produced  to  the  Registrar  before 
lie  draws  up  the  order.  {Withey^.  Haigh^  3  Madd. 
137).  The  motion  cannot  be  renewed  till  the  costs 
9f  the  former  notice  of  motion  have  been  paid. 
[BeUehamher  v.  Gianiy  3  Madd.  550).  If  a  plain- 
tiff give  notice  of  motion  and  die  before  it  is  made, 
the  Court  vnll  not  give  the  defendant  the  costs  as  of 
I  motion  abandoned;  {Warner  v.  ArrMtrong^  4  Sim. 
140;  and  see  further  Farquharion  v.  Pitcher,  4  Buss. 
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510).  The  costs  of  a  motion  reftised  are  not  costs 
in  the  cause.  {White  y.  Lisle,  4  Madd.  226).  A 
party  succeeding  in  a  motion  is,  primd  facte,  entitled 
to  his  costs;  but  the  motion  may  be  granted  with  or 
without  costs,  or  may  be  refused  with  or  without 
costs. 

On  the  13th  of  April,  1823,  the  Vice-Chancenor 
stated,  that,  in  Michaelmas  Term  then  last,  he  had 
stated  to  Mr.  Walker,  the  Registrar,  certain  ques- 
tions for  the  purpose  of  ascertaining  in  what  cases 
the  costs  of  a  motion,  where  the  Court  gave  no 
direction  as  to  the  costs,  became  costs  in  the  cause 
to  a  party,  to  whom  costs  of  suit  were  given  aptia 
the  hearing.  The  information  he  had  obtained  was— 

1st.  "That  the  party  making  a  successful  motion 

*  is  entitled  to  his  costs  as  costs  in  the  cause,  bat 

*  the  party  opposing  it  is  not  entitled  to  his  costs  as 
'  costs  in  the  cause." 

2nd.  ^^That  the  party  making  a  motion  whidi 
'  fails  is  not  entitled  to  his  costs  as  costs  in  the 
^  cause,  but  the  party  opposing  it  is  entitled  to  his 

*  costs  as  costs  in  the  cause." 

3rd.  "That  where  a  motion  is  made  by  one  party 
'  and  not  opposed  by  the  other,  the  costs  of  both 
'  parties  are  costs  in  the  cause." 

The  Vice-Chancellor  added,  that  it  was  therefore 
the  duty  of  the  Court,  whenever,  by  reason  of  spedal 
circumstances,  it  was  not  the  intention  of  the  Court 
that  these  rules  should  apply,  to  give  particular 
directions  with  respect  to  the  costs;  but  that  the 
Court  very  rarely  gave  any  special  directions  with 
respect  to  the  costs  of  a  motion  for  the  purpose  of 
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obtaining,  continuing,  or  dissolving  an  injunction  to 
stay  proceedings  at  law,  leaving  the  costs  of  such 
motions  to  abide  the  event  of  the  suit.  Notwith- 
standing what  was  said  in  Garetf  v.  WMttinghamy 
(Turn.  405),  it  is  now  the  settled  practice  that 
a  party  served  with  a  notice  of  motion  in  which  he 
has  no  interest,  and  appearing  on  it,  is  entitled  to 
his  costs.    (See  Heneage  v.  Aikiuy  (1  Jac.  &  Walk. 

377). 

K  a  motion,  after  being  refused  with  costs  in  the 
Court  below,  be  renewed  upon  new  facts  and  evi- 
dence in  the  Court  of  Appeal,  it  may  be  granted 
with  costs,  it  being  substantially  an  original  motion. 
{Be  Joseph^  1  Russ.  &  M.  496). 


CHAPTER  XXIII. 

PETITION. 


1.  Presenting  and  Answering f  163. 
2.  Setting  dotony  165.  3.  Object  of  PetitionSf  166. 


Section   1. 


Presenting  and  Answering, 

Petitions  are  either  made  in  a  cause,  and  then 
they  are  called  cause  petitions,  or  they  are  made 
under  some  act  of  Parliament,  or  for  certain  special 
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purposes  allowed  by  the  rules  of  the  Coart,  u  €oi 
the  appointment  of  a  guardian^  the  maintenanfie 
of  infants,  &c.»  and  then  they  are  said  to  be  earjND^ 
Ex  parte  petitions  are  of  necessity  special;  canse  pt- 
titions  may  be  either  of  eaune  or  special:  all  mat- 
ters which  may  be  had  as  of  course  on  motian  maf 
also  be  had  by  petition,  and  such  petitions,  like  tk 
motions,  are  of  course. 

Petitions  of  course  are  generally  presented  at  ths 
Bolls,  probably  as  a  matter  of  convenience  to  ths 
Lord  Chancellor;  the  only  petitions  of  course  usoaDf 
presented  to  him  being  petitions  to  set  down  plesi^ 
demurrers,  or  exceptions,  for  argument;  and  thii 
probably  because  the  Master  of  the  Rolls,  before  ths 
3  &  4  W.  4,  c.  94,  s.  24,  had  no  power  to  hear  plesi 
and  demurrers  argued,  and  therefore  it  was  necessaiy, 
as  to  these  particular  matters,  to  apply  to  the  Loid 
Chancellor. 

Petitions  of  course  may  be  presented  at  any  time, 
either  in  or  out  of  term,  and  whether  the  Courts  be 
sitting  or  not.  The  petition,  if  it  be  of  course,  is  pre- 
sented at  the  Rolls  by  being  left  with  the  secretaxy, 
at  his  office  in  the  Rolls  Yard.  The  former  practice 
as  to  presenting  and  getting  orders  upon  petitions  rf 
course  is  now  superseded,  and  the  mode  of  gettmg 
such  orders  prescribed  by  the  29th  of  the  New 
Orders.  (App.  xxxiii). 

Special  petitions,  whether  to  the  Lord  Chancellor 
or  the  Master  of  the  Rolls,  are  presented  by  being 
left  with  their  respective  secretaries,  who  procnre 
them  to  be  answered.  The  answer  is  usually  in 
these  words:— "Let  all  persons  interested  herein 
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'  attend  me  the  next  day  of  petitions — hereof  giye 
'  notice  forthwith."  When  presented^  a  copy  of  the 
petition  mnst  accompany  it  for  the  use  and  perusal 
of  the  Lord  Chancellor^  or  the  Master  of  the  Rolls, 
in  court.  The  petition  must  be  served  on  all  neces- 
auy  parties,  which  is  the  notice  required  to  be  given 
by  the  answer.  The  sendee  is  by  delivering  a  true 
copy  of  the  petition,  as  answered,  to  the  clerks  in 
court  of  the  parties  concerned;  except  the  petition 
be  ex  parte,  or  for  the  purpose  of  bringing  the  de- 
ftmdant  into  contempt,  and  then  the  service  must  be 
personal.  The  petition  must  be  served  at  least  two 
dear  days  before  the  hearing.  An  affidavit  of  the 
service  should  always  be  filed,  and  an  office  copy 
taken.  Strictly  speaking,  a  party  has  a  right  to 
have  a  petition  answered  as  soon  as  it  is  presented. 
(Robinson  v.  Newdick,  3  Mer.  15). 


Section  2. 

Setting  down. 

Petitions,  whether  ex  parte  or  in  a  cause,  are 
set  down  to  be  heard,  if  at  the  Rolls,  by  his  Honour's 
Secretary,  if  before  the  Lord  Chancellor,  then  by  the 
Registrar  to  whom  they  were  taken  after  being  an- 
swered. They  are  set  down,  when  before  the  Lord 
Chancellor,  in  the  general  paper  of  petitions  for  the 
next  general  petition  day.  A  petition,  though  set 
down  in  the  Lord  Chancellor's  paper,  is,  in  point  of 
fact,  heard  before  one  of  the  Vice-Chancellors,  ac- 
cording to  the  General  Orders  of  the  1 1  th  Nov. 
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1841,  (which  see,  App.  Ixxxvii),  unless  an  order  be 
obtained  f<3r  its  being  heard  before  the  Lord  Chan- 
cellor himself,  and  then  the  Registrar  puts  it  into 
his  Lordship's  paper  accordingly.  If  the  petitioner 
does  not  appear  when  the  petition  b  called  on,  and 
the  respondent  produce  an  affidavit,  during  the  sitting 
of  the  Court,  of  service  of  the  petition  upon  him»the 
petition  will  be  dismissed  with  costs.  (Dunbar  t. 
Boldero,  2  Madd.  Ch.  Pr.  581). 

It  was  stated  to  his  Court  by  Wigram,  V.  Cn  a 
few  days  after  he  had  taken  his  seat  as  Vice-Chanr 
cellor,  (Nov.  10),  that  for  the  future  he  would  hear 
no  unopposed  petitions  of  which  a  copy  had  not  been 
left  with  him  for  perusal  at  least  two  days  before  it 
was  to  be  heard;  for  he  considered  unopposed  peti- 
tions to  be  those  which  of  all  others  required  the  at- 
tention of  the  Court. 

Section  3. 

Object  of  Petitions, 

The  main  object  of  a  petition  in  a  cause  is  to  enable 
parties  interested  in  the  cause  to  obtain  the  benefit  of 
the  decree;  as,  for  instance,  to  obtain  the  payment  of 
money  out  of  Court.  Where  interest  only  on  a 
gross  sum  is  applied  for  to  be  paid  out  of  Court,  that 
may  be  done  on  motion;  but  where  a  gross  sum  is 
applied  for,  that  can  only  be  done  on  petition, — the 
reason  being,  that  the  title  to  receive  money  out  of 
Court  must  be  the  result  of  former  proceedings  in 
the  cause,  and  it  is  necessary  there  should  be  a 
written  statement  of  such  previous  proceedings  by 
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the  party  who  applies  for  the  money;  a  mere  state- 
ment at  the  bar  by  counsel  of  the  right  to  the  money, 
according  to  the  instructions  of  the  solicitor,  not 
being  sufficiently  satisfactory.  In  all  cases,  whether 
by  motion  or  petition,  the  order  drawn  up  by  the 
R^;istrar  for  payment  of  the  money  contains  a  de- 
duction of  the  title  to  the  money;  but  the  Registrars 
find  it  difficult  to  state  in  the  order  made  upon  mo- 
tion the  title  to  the  money,  and  are  obhged  to  col- 
lect it  from  the  solicitors.  {Anon,  4  Madd.  228). 
Even  a  gross  sum  of  money  may  be  paid  out  on  mo- 
tion, when  the  Court  sees  that  the  title  is  clear;  as 
when,  for  instance,  it  has  been  carried  to  a  particular 
account.  {Heathcote  v.  Edwards^  Jac.  504). 

The  Court  will  order  the  money  to  be  paid  to  the 
attorney  of  the  party  entitled  to  it,  on  his  petition  to 
that  effect.  (HUIy,  Chapman,  11  Ves.  239). 

It  is  a  principle  of  the  Court,  that,  to  add  any 
thing  to  a  decree,  the  consequence  of  any  proceeding 
the  Court  had  directed,  the  cause  must  be  set  down 
for  further  directions;  (Lord  Shipbrook  v.  Lord 
Hinchinbrook,  13  Ves.  394);  hence,  if  the  right  of 
a  party  to  money  appears  only  by  the  Master's  Re- 
port, it  cannot  be  obtained  on  petition,  but,  the  report 
being  confirmed,  the  cause  must  be  set  down  for  fur- 
ther directions.  (Anon.  2  Madd.  Ch.  Pr.  580). 

A  party  under  commitment  can  only  be  heard  on 
petition;  {Nicholson  r.  Squire,  16  Ves.  259;  and  see 
LordBac.  Ord.  80,  81,  82,  83:  Lord  Clarendon's 
Ord,  under  title  "  Petition").  It  is  now  well  settled 
that  a  party  served  with  a  petition,  who  has  no 
interest  in  the  order  to  be  made  upon  it,  is  entitled 
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to  the  costs  of  appearing,  notwithstanding  what  was 
said  in  Garey  v.  Whittinghamy  Turn.  405.  A  part} 
having  an  objection  of  form  to  a  petition  ought  to  be 
prepared  to  answer  the  merits;  if  the  objection  be 
oyerruled,  and  if  it  be  necessary  that  the  petitioa 
should  stand  over  to  enable  him  to  file  affidaTits,  be 
must  pay  the  costs.  (Ex parte  Bellott^  2  Madd.  261). 
An  order  on  petition^  made  on  hearing  counsd  oo 
both  sides,  can  only  be  discharged  on  petitioo. 
{Bishop  V.  Willis,  2  Ves.  1 13). 


CHAPTER  XXIV. 


AFFIDAVITS. 


Every  special  application  to  the  Court,  whether 
by  motion  or  petition^  must  be  supported  by  tf 
affidavit  of  the  material  facts.     No  affidavit  can  be 
produced  in  Court  to  ground  any  order,  process,  tf 
proceedings  of  the  Court  thereupon,  unless  duly  fiM 
and  registered,  and  unless  the  same  be  fairly  writ 
(Gardiner  Y,  Rowe,  4  Russ.  578).   Where  the  object 
of  the  affidavit  is  to  support  or  answer  an  applicatioi 
on  motion  or  petition,  there  does  not  appear  to  be 
any  rule  in  equity  that  the  affidavit  must  be  filed  i 
certain  time  before  the  discussion.  (Ex parte  £eieei- 
ter,  6  Ves.  429).     If  several  affidavits  are  made  is 
support  of,  and  in  opposition  to,  a  petition,  and  on 
hearing  the  petition,  and  several  of  the  afiidavita  in 
support  of  it,  the  petition  is  dismissed  with  costs,  the 
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espondent  will  be  allowed  the  costs  of  all  the  affi- 
lavits  on  both  sides.  (Woody,  Preston,  5  Sim.  662). 
IHiere  it  is  intended  to  use  affidavits  made  on  other 
Movsions,  notice  ought  to  be  given  to  the  other 
putj;  but  if,  no  notice  having  been  given,  the  other 
|iitj  answer  them,  this  is  a  waiver  of  objection  on 
tts  ground.  {Blackmore  v.  The  Glamorganshire 
C^ud  Company,  5  Russ.  151).  An  affidavit  of 
*emce  of  notice  of  motion  or  petition,  must  be  made 
^  the  latest  before  the  rising  of  the  Court  on  the 
^7  on  which  the  application  is  made.  (Lord  Mill' 
^om  V.  Stuart,  8  Sim.  34).  Defendant  filed  an 
affidavit  in  support  of  a  motion;  the  plaintiff  filed 
&n  aiEdavit  in  opposition,  which  the  defendant  re- 
ferred for  impertinence,  and  then  filed  further  affi- 
ivits  in  support  of  his  motion,  but  not  in  reply  to 
or  b  any  manner  noticing  any  of  the  passages  in  the 
plamtiff's  affidavit,  which  were  alleged  to  be  imper- 
feent:  held,  that  the  reference  was  not  waived. 
{BiekfordY.Skewes,  8  Sim.  206).  The  effect  of 
affidavits  as  to  facts  on  belief  only  is  to  put  the  oppo- 
site party  to  answer  them.  (Btish  v.  Beetham,  2  Beav. 
537). 

Affidavits  in  the  Master's  Office  ought  to  be  regu- 
Ittiy  filed  like  other  affidavits.  {Stubba  v.  Sargon, 
2Beav.496). 

The  plaintiff  after  answer  made  amendments  in  whataffida- 
U8  bill,  which  contradicted  some  of  the  allegations  aWe. 
Q  the  answer,  and  then  moved  for  a  receiver,  and 
sndered  affidavits  verifying  the  amendments  :  the 
fidavits  are  not  receivable,  as  they  contradict  the 
Qswer.  (Boddington  v.  Woodley,  8  Sim.  167).     A 
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office  copies 
only  can  be 
read. 


Affidavits  in 
the  Ma:>tcr's 
office. 


plaintiff  having  obtained  an  ex  parte  injunction,  ihc 
defendant  filed  his  answer,  and  served  a  notice  of 
motion  to  dissolve  the  injunction;  exceptions weie 
taken  to  the  answer,  to  which  the  defendant  sab* 
mitted,  and  then  filed  a  further  answer;  between  like 
filing  of  the  exceptions  and  the  putting  in  of  the 
further  answer,  the  plaintiff  filed  affidavits  in  support 
of  the  injunction :  the  defendant  then  moved  to  dis- 
solve, on  the  notice  served  prior  to  putting  tn  III 
further  answer,  and  it  was  held  that  the  affidavits  ss 
filed  by  the  plaintiff  might  be  read  on  the  hearing  rf 
the  motion.  (Smith  v.  Cleasby,  10  Sim.  91).  When 
a  motion  to  dissolve  an  injunction  is  ordered  to  stsai 
over  at  the  plaintiff's  request,  affidavits  filed  after 
ten  o'clock  of  the  day  for  which  the  notice  wasgifeib 
cannot  be  read  when  the  motion  is  made.  (Jnon** 
10  Sim.  50). 

In  a  recent  case  a  special  injunction  was  dissolni 
with  costs,  office  copies  of  the  affidavits  in  support 
of  it  not  having  been  obtained  when  it  was  motel 
for.  {Jackson  v.  Cassic/y,  10  Sim.  326). 

Upon  proceedings  before  the  Master  under  arefe^ 
ence,  affidavits  cannot  be  used  in  support  of  a  sUts^ 
ment  of  facts  brought  in,  unless  by  consent,  suljert 
to  the  qualification  of  this  rule  by  the  65th  L.  &  B.i 
"  That  all  affidavits  which  have  been  previously  mad» 
<  and  read  in  Court,  upon  any  proceedings  in  a  came 
*  or  matter,  may  be  used  before  the  Master;'*  an! 
subject  also  to  this  exception,  that  where  the  or- 
der of  reference  was  obtained  on  affidavits,  then  the 
Master  may  proceed  on  affidavits.  Where,  upon  an 
inquiry  before  the  Master,  affidavits  are   received. 
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ere  no  affidavit  in  reply  shall  be  read«  except  as  to 
nr  matter,  which  may  be  stated  in  the  affidavits  in 
iswer;  nor  shall  any  further  affidavit  be  read 
iDless  specially  required  by  the  Master.  (L.  & 
J.  66). 

A.  party  having  answered  an  affidavit,  cannot  afler- 
Mffds  refer  it,  except  for  scandal. 

Affidavits  are  written  book-wise  on  paper,  oontinu* 
oittly,  there  being  no  paragraphs,  and  the  words  and 
figures  being  written  at  length.  No  erasures  are  al- 
lowed, and  interlineations  must  be  marked  with  the 
initials  of  the  Master  or  other  person  before  whom 
Aie  affidavit  is  sworn.  If  taken  within  twenty  miles 
of  London,  the  affidavit  must  be  sworn  before  one  of 
^  Masters  in  Ordinary  at  the  Public  Office,  South- 
impton  Buildings;  if  taken  at  a  distance  of  twenty 
miles  or  upwards,  then  before  a  Master  Extraordi- 
ttiy.  Affidavits  sworn  before  a  Master  in  Chancery 
ii  freland,  or  a  Baron  of  the  Exchequer  in  Scotland, 
«31  be  read;  but  where  taken  before  a  justice  of  the 
peace  in  Scotland,  or  other  official  person  abroad, 
poof  of  the  handwriting  of  the  person  taking  the 
•ffidavit,  and  that  he  held  the  situation  he  professes 
b  do  in  the  affidavit,  is  necessary.  Affidavits  ought 
Bot  to  be  taken  before  the  soUdtor  in  the  cause;  if  so 
iaken,  however,  it  seems,  notwithstanding  what  was 
iid  in  i2«  Hagan,  (3  Atk.  812),  that  they  may  be 
«id. 
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CHAPTER  XXV. 


ORDER. 


1.  Special,  172. 

2.  Drawing  up,  173. 

3.  Service  of  the  Order ,  175. 

4.  Stop  Order y  176. 


6.  Enforcing 1 177. 

7.  Distinction  between  biet' 

locutory    and   Deeriii 
Ordergf  177. 


5.  Making  Order  Niri  abgolute,  177. 


Section  1. 
Special. 

The  order  which  the  Court  makes  is  said  to  lie  t 
common  or  special  order,  according  as  the  motio&flr 
petition  on  which  it  is  made  is  of  course  or  spedik 
Orders,  also,  are  either  ahsolute  in  the  first  instaoe^ 
or  only  nisi,  as  an  order  nisi  to  dissolve  an  injimctioiV 
an  order  nisi  to  confirm  the  Master's  Report   Bf 
the  5th  Order  of  9th  May,  1839,  it  is  orderdt' 
"  That  whenever  any  order  of  course  ohtained  (KM 
'  the  Master  of  the  Rolls  in  any  cause  marked  iof  ^ 
'  or  set  down  to  he  heard  hefore  the  Lord  Chaiicdki 
'  pursuant  to  the  General  Order  of  the  5th  day  d 
'  May,  1837,   shall  be  alleged  to  have   been  im^ 
'  gularly  obtained,  any  application  to  discharge  Ae 
'  same  for  irregularity  shall  in  the  first  instance  be 
'  made  to  the  Master  of  the  Rolls,  and  such  cause 
'  and  all  other  applications  to  be  made  therein  shaB 
*  nevertheless  continue  subject  to  all  the  regulations 
'  of  the  said  General  Order  as  if  this  Order  had  not 
'  been  made." 
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Section  2. 

Dratoing  up, 

TER  an  order  has  been  obtained,  it  is  drawn  up 
e  Registrar  who  attended  in  Court  when  it  was 
If  it  be  a  common  order  on  motion,  the  mo- 
taper  is  taken,  to  the  Register  Office,  and  left 
he  .clerk  of  the  register  who  was  in  Court  when 
rder  was  made,  to  draw  up.  When  drawn,  if 
.  on  perusal  by  the  sohcitor  to  be  correct,  it  is 
diatelj  returned  to  the  clerk  to  pass,  which  he 
by  signing  the  initials  of  the  Registrar's  name 
\  margin.  When  thus  passed,  it  is  entered  in 
ame  office  by  one  of  the  clerks  of  entries,  ac- 
ig  to  the  letters  of  the  alphabet  painted  on  the 
s,'  and  corresponding  with  the  names  of  the 
iff  in  the  cause.  If  the  order  be  a  *'  one-side 
**  that  is,  so  short  as  to  be  comprised  on  one 
if  paper,  a  copy  is  first  to  be  made  of  it,  and 
rder  is.  to  be  entered  irom  that  copy;  which 
made  is,  with  the  original,  given  to  the  enter- 
ierk,  who  thereupon  writes  his  initials  on  the 
al,  and  returns  it  and  keeps  the  copy  to  enter 
•der  from.  If  the  order  run  longer  than  a  one- 
rder,  then  the  order  itself  is  to  be  left  with  the 
of  the  entries  to  be  entered, 
r  the  mode  of  obtaining  orders  on  petitions  of 
},  see  29th  B. 

len  the  order  is  special,  the  brief  of  counsel  is 
taken  to  the  desk  of  the  Registrar  who  was  in 
:,  and  left  with  the  clerk  there  to  draw  up  the 
from.    The  first  step  is  to  bespeak  of  the  clerk 
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the  minutes.  These,  when  obtained,  are  examineJ 
by  the  solicitor  on  whose  behalf  they  are  prepared, 
with  a  view  to  seeing  whether  they  want  any  andwhai 
alterations.  This  being  done,  the  next  thing  is  to  set- 
tle the  minutes.  If  there  be  no  other  parties  to  eoor 
suit,  this  is  done  with  the  Registrar;  or  with  his  SA 
if  the  order  be  very  simple.  If  there  be  other  paitio^ 
the  solicitor  drawing  up  the  order,  having  first  lOBde 
an  appointment  with  the  Registrar,  sends  a  note  to 
each  of  the  other  solicitors,  apprising  them  that  the 
Registrar  will  settle  the  minutes  at  such  a  day  and 
hour.  The  objections  which  any  party  may  have  to 
the  minutes  are  then  discussed.  The  minutes  being 
settled  to  the  satisfaction  of  all  the  parties^  they  aft 
then  left  with  the  Registrar  to  draw  up  the  order. 
The  soUcitor  having  examined  the  order,  and  ha^iDg 
satisfied  himself  of  its  accuracy,  another  appointment 
is  then  made  with  the  Registrar  fi:)r  passing  it,  d 
which  notice  must  be  given  to  the  other  solicttofs. 
The  parties  having  satisfied  themselves  of  its  00^ 
rectness,  and  signified  their  assent  thereto,  the  B^ 
gistrar  then  signs  his  initials  at  the  foot  of  the  order, 
on  the  left  hand  margin,  which  is  called  passing  it* 
The  order,  bemg  then  passed,  is  to  be  left  with  one 
of  the  clerks  of  entries  to  be  entered,  that  is,  copied 
verbatim  into  the  Registrar's  book,  after  which  be 
writes  the  word  "  entered  "  at  the  foot  of  the  order, 
to  authenticate  the  fact  of  the  order  having  been 
d"ly  entered  in  the  records  of  the  office.  The  order 
is  then  perfect,  and  may  be  acted  upon. 

By  a  mistake  in  the  Registrar's  office,  an  order 
made  on  an  undertaking  to  speed,  was  erroneondj 
drawn  up.    The  order  was  discharged,  with  costs  <f 
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the  appUcation  to  dischai^e  it,  it  being  the  duty  of 
a  party  who  procures  an  order  to  see  that  it  is  pro- 
perly drawn  up.    An  order,  founded  on  a  Master's 
report,  is  irregular,  if  the  report  be  not  actually 
upon  the  file  at  the  time  when  the  order  is  ob- 
tained. (Harris  y.  Cotter,  1  My.  &  Kee.  568).     By 
the  13th  Order,  C.  &  L.,  every  order  requiring  a  party 
to  do  any  specified  act,  shall  state  the  time,  after 
aervice  of  the  order,  within  which  it  must  be  done, 
shall  be  indorsed  with  a  memorandum  to  the  effect, 
that,  if  the  act  be  not  done  accordingly,  the  party 
80  aenred  will  be  liable  to  be  arrested  by  the  serjeant- 
at-arms,  and  to  have  his  estate  sequestered.    Where 
the  order  is  for  payment  of  money,  a  demand  made 
by  a  person  not  duly  authorized  to  make  it  amounts 
to  nothing.  {In  the  matter  of  Isaac,  3  My.  &  Cr.  319). 
The  four-day  order,  if  obtained  before  the  filing  of  the 
oertificate  that  the  defendant  has  made  default  in 
putting  in  his  examination,  is  irregular.  {Frishy  v. 
Stafford,  7  Sim.  365).     It  is  not  irregular  to  obtain 
the  four-day  order  for  production  of  deeds  before  the 
certificate  of  the  defendant's  default  has  been  filed. 
{Askew  y.  Peddle,  10  Sim.  182). 


Section  3. 

ft 

Service  of  the  Order, 

SERyiCE  of  the  order  is  by  deliyering  a  copy  of  it  order,  how 
to  the  clerk  in  Court  of  the  party  to  be  served,  or 
leaying  it  with  his  clerk  or  agent  at  his  seat  in  the  Six 
Clerks'  Office,  and  shewing  the  original  order  at  the 
time  of  service;  and  if  the  person  to  be  affected  by 
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the  order  be  not  a  party  to  the  suit,  then  service  oa  : 
Penooaiaer.  his  solicitor  or  his  agent  will  do.    (L.  &  B.  44).   It 
ceuary.         the  object  of  the  order  be  to  bring  the  party  into 
contempt,  then,  whether  he  be  a  party  to  the  suit  or 
a  stranger,  a  copy  of  the   order  must  be  served 
personally ;  and  at  the  same  time  the  original  order, 
duly  passed  and  entered,  must  be  shewn  him.    If 
the  party  cannot  be  found,  personal  service  will, 
in  some  cases,  be  dispensed  with;  but  this  can  only 
be  by  special  order  of  the  Court,  grounded  on  die 
particular  circumstances  of  the  case. '   Personal  ser^  ', 
vice,  of  an  order  for  payment  of  costs  by  a  plaintiff  (o  ^ 
a  person  not  a  party  to  the  suit,  will  be  dispensel 
with  where  the  plaintiff  cannot  be  found. :  (Hunter  i* 

,  6  Sim.  429).     It  seems  scarcely  necessaiy  _ 

to  observe,  that  orders  obtained  upon  notice  on  hear^ 
ing  counsel  on  both  sides  do  not,  in  general,  require 
Service  of  or-  ta  be  Served.  (Mos.  202).  All  orders  nisi  must  lje 
served:  the  order  nisi  for  dissolving  the  common  in- 
junction must  be  served  two  clear  days,  at  least,  before 
the  day  upon  which  cause  is  to  be  shewn  against 
dissolving  the  injunction.  It  is  the  practice  also  to 
serve  all  common  orders,  with  the  exception  of  those 
which  are  the  foundation  of  common  process,  as  an 
order  for  a  commission  and  serjeant-at-arms.  (Hand's 
Prac.  14). 

Section  4. 

Stop  Order. 

A  PARTY  intending  to  apply  for  a  stop  order,  must 
give  notice  of  his  application  to  all  other  persons 
having  like  orders  on  the  fund.  (Hulkea  v.  Bay^  10 
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i  1).  The  stop.order  can  only  be  granted  either 
admission  or  proof  of  the  incumbrance;  and  will 
I  granted  **  without  prejudice  to  the  validity  of 
large/*  {WincheUea  v.  Garrety,  1  Beav.  223). 


Section  5. 

Making  Order  Nisi  absolute, 

I  ERE  the  order  is  nisi,  it  does  not  become  abso- 
although  no  cause  be  shewn,  without  a  special 
for  that  purpose.  It  may,  however,  be  made 
ate,  after  the  day  given  to  shew  cause,  on  an  af- 
of  the  service  of  the  order,  and  the  certificate 
3  Registrar  that  no  cause  has  been  shewn.  If 
ighth  day  after  service  of  an  order  nisi,  for  con- 
cig  a  report,  is  a  Sunday,  that  day  is  not  to  be 
>ned.  (Milbum  v.  Lyster,  5  Sim.  565). 


Section  6. 

Enforcing  an  Order, 

IE  process  for  enforcing  obedience  to  an  order 
36  explained  under  the  title  On  the  Execution  of 
ees  and  Orders. 


Section  7. 

tinction  between  Interlocutory  and  Decretal 

Orders, 
N  interlocutory  order  may  be   discharged  not 
by  appeal  or  on  a  re-hearing,  but  by  motion  or 

i3 
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petition;  but  a  decretal  order,  that  is  to  say,  m 
order  made  at  the  original  hearing,  or  on  fbrtto  fr 
rections,  cannot  be  discharged  npon  motioii  or  peti- 
tion in  any  case.  If  it  be  wished  to  discharge,  add 
to,  or  vary  it,  that  can  be  done  only  upon  an  appeil 
or  rehearing.  (Lord  Shipbrooke  v.  Lord  Hin^- 
brook,  13  Ves.  394). 


CHAPTER  XXVI. 


AMENDMENT   OF   THE    BILL. 


1.  General    Orders     as     to 

Amendment,  178. 

2.  Jurisdiction  of  the  Court 
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9.  Amendments  altering  itt 
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10.  Signature  of  Coungdto 
Amendments,  196. 

1 1 .  Order  to  amend,  198. 

12.  Ejff'ect  qf  Amendment  w 
previous  Proceeding!, 
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207. 
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Section  1. 

General  Orders  as  to  Amendment, 

When  a  suit  in  Chancery  is  first  instituted,  it 
often  happens  that  the  plaintiff  is  very  imperfectly 
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infonned  as  to  the  actual  nature  of  his  rights,  or  of 
the  grounds  on  which  they  are  to  be  supported,  and 
eonseqnently,  when  the  answer  of  the  defendant 
eomes  in,  the  plaintiff  frequently  discovers  that  his 
\Sit  as  originally  drawn,  is  not  at  all  adapted  to  the 
cise  which  he  will  ultimately  be  enabled  to  make  in 
Court.     It  also  frequently  happens,  that,  by  negli- 
gence or  accident,  matter  very  material  to  his  cause 
bas  been  omitted  to  be  stated  in  the  first  instance; 
fend  unless  this  matter  were  brought  before  the 
Court,  the  rights  of  the  parties  could  not  be  fairly 
litigated  upon  the  merits.     Upon  these  considera- 
tions, it  has  always  been  the  practice  of  the  Court  to 
pennit  amendments  to  be  made  to  enable  the  plain- 
%  to  meet  the  actual  circumstances  of  his  case. 
This  right  was  formerly  almost  unlimited,  and  the 
plaintiff  was  permitted  to  amend,  as  of  course,  as 
often  as  he  pleased,  and  in  almost  any  stage  of  the 
cause  before  hearing.     This  right,  holding  out,  on 
the  one  hand,  to  the  plaintiff  great  inducement  for 
carelessness,  and  on  the  other  the  means  of  delaying 
the  progress  of  the  cause,  and  otherwise  harassing  the 
defendant,  became,  at  length,  one  of  the  great  abuses  of 
the  Court.   This  right  to  amend  was  considerably  cir- 
cumscribed by  Lord  Lyndhurst's  order  of  1828,  as  al- 
tered by  the  orders  of  1831,  by  which  the  practice  as 
to  amendments  is  now  regulated.   The  orders  applica- 
ble to  this  subject  are  the  13th,  Nth,  and  15th. 
By  the  13  th  of  these  Orders,  it  is  ordered,  that,  After  answer 

•^  7  7  >  plaintiff  can 

"  After  an  answer  has  been  filed,  the  plaintiff  shall  JJU®"^,^** 
*  be  at  liberty,  before  filing  a  repUcation,  to  obtain  co"rs«- 
'  upon  motion  or  petition,  without  notice,  an  order 


180 


PRACTICE    OF   THB 


The  order  to 
Mnend  must 
be  obtained 
within  six 
weeks  after 
the  answer,  or 
last  of  the  an- 
swers; 


—and  must 
contain  un- 
dertaking to 
amend  within 
three  weeks. 


for  leave  to  amend  the  bill;  but  no  furdier  leave 
shall  be  granted  after  answer  and  before  replkatioD, 
unless  the  Court  shall  be  satisfied  by  affidavit  that 
the  draft  of  the  intended  amendments  has  been 
settled,  approved,  and  signed  bj  counsel,  and  that 
such  amendments  are  not  intended  to  be  made  for 
the  purpose  of  delay  or  vexation,  but  because  the 
same  are  considered  to  be  material  to  the  case  of 
the  plaintiff;  such  affidavit  to  be  made  by  the 
plaintiff,  or  one  of  the  plaintiffs  where  there  is  mem 
than  one,  and  his,  her,  or  their  soUcitor,  or  by  sndi 
solicitor  alone,  in  case  the  plaintiff  or  plaintiffii, 
from  being  abroad  or  otherwise,  shall  be  unable  to 
join  therein;  but  no  order  to  amend  shall  be  made 
after  answer  and  before  replication,  either  without 
notice,  or  upon  affidavit,  in  manner  hereinbefore 
mentioned,  unless  such  order  be  obtained  within 
six  weeks  after  the  answer,  if  there  be  only  one  de- 
fendant, or  after  the  last  of  the  answers,  if  there  be 
two  or  more  defendants,  is  to  be  deemed  sufficient. 
But  this  order  shall  not  extend  to  amendments 
which  are  made  only  for  the  purpose  of  rectifying 
some  clerical  error  in  names,  dates,  or  sums;  in 
which  cases  the  order  to  amend  may  be  stated  upon 
motion  or  petition,  without  notice."  By  the  14th, 
'  That  every  order  to  amend  the  bill  shall  contain  an 
undertaking  by  the  plaintiff  to  amend  the  bill  within 
three  weeks  from  the  date  of  the  order;  and  in  de- 
fault thereof  such  order  shall  become  void,  and  the 
cause  shall,  so  for  as  relates  to  any  motion  to  dis- 
miss the  bill  for  want  of  prosecution,  stand  in  the 
same  situation  as  if  such  order  had  not  been  made." 
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And  by  the  15th^  ''  That,  after  a  replication  has  been  After  repUc» 
'  filed,  the  plaintiff  shall  not  be  permitted  to  with-  piicadtm  to 

_  .         '^ .  1     1       ,  .11        .  1  .  ,  withdraw  it 

'  draw  it  and  to  amend  the  bul,  without  a  special  ^n^  amend  is 

*  order  of  the  Court  for  that  purpose,  made  upon  a 

*  motion,  of  which  notice  has  been  given;  the  Court 

*  being  satisfied,  by  affidavit,  that  the  matter  of  thie 
'proposed  amendment  is  material,  and  could  not, 
'with  reasonable  diligence,  have  been  sooner  intro- 
f  duced  into  the  bill."'  As  to  this  order,  it  may  be 
observed,  once  for  all,  that  it  does  not  apply  to  an 
amendment  by  adding  parties,  and  consequently  it 
is  of  course  for  the  plaintiff,  after  the  cause  is  at 
issue,  to  obtain  an  order  to  amend  by  adding  par- 
ties on  the  undertaking  to  amend  the  defendant's 
office  copy.  (Brattle  v.  Waterman^  4  Sim.  125). 


Section  2. 
Jurisdiction  of  the  Court  as  to  Amendments, 

At  the  time  of  issuing  these  orders,  all  applications 
for  orders  to  amend  were  made  to  the  Court  itself;  but 
now,  by  virtue  of  3  &  4  Will.  4,  c.  94,  (ante,  p.  151), 
such  apphcation,  except  in  the  cases  presently  speci- 
fied, must  be  made  to  the  Master.  It  has  been  de- 
cided, that,  notwithstanding  this  act,  the  Court  has 
still  power  to  make  an  order  for  time  on  the  over- 
ruling of  a  demurrer.  Thus,  in  Waterton  v.  Croft, 
(6  Sim.  438),  a  demurrer  to  the  bill  having  been  over- 
ruled, defendant's  counsel  apphed  for  time  to  answer. 
It  being  objected,  that,  since  this  act,  the  Court  had 
no  jurisdiction  to  make  an  order  for  time  to  answer, 
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the  yice-Chancellor  said^  "  he  considered  that  be 
had  jurisdiction  to  allow  the  time  as  part  of  tihe 
order  overruling  the  demurrer,  and  that  it  was  not  a 
case  contemplated  hy  the  act."  Upon  the  13th  Or- 
der, the  Lord  Chancellor,  in  Milligan  v.  Miek^ 
(1  M7I.  &  Cr.  445),  held,  that  it  was  <'  clear  that, 
notwithstanding  this  act  of  parliament,  the  Court 
had  the  power,  at  the  hearing,  to  order  a  cause  to 
stand  over,  with  liherty  for  the  plaintiff  to  amend. 
In  carrying  an  order  of  that  kind  into  effect,  the 
plaintiff  had  made  a  slip,  and  had  done  what  the 
order  did  not  warrant;  and  the  question  was,  by 
whom  and  in  what  way  was  the  order  to  he  co^ 
rected  ?  To  go  hefore  the  Master,  in  such  a  ctse, 
would  be  absurd.  The  Court  itself  must  judge  whe- 
ther its  order  had  been  properly  complied  with,  or 
if  not  complied  with,  how  the  mistake  ought  to  be 
set  right.  The  objection  to  the  jurisdiction,  there- 
fore, was  unfounded."  In  Biederman  v.  SeymoWi 
(2  Myl.  &  Cr.  11 7),  the  plaintiff,  under  an  order  of 
this  kind,  having  added  some  parties,  and  finding 
afterwards  that  it  was  necessary  to  add  others,  an 
application  was  made  to  the  Court  for  leave  so  to  do, 
and  it  was  held  that  this  was  the  proper  jurisdiction. 
The  Lord  Chancellor  said,  "  This  cannot  be  a  sub- 
ject upon  which  the  Master  can  entertain  jurisdic- 
tion, for  he  knows  nothing  of  the  cause  or  of  the 
necessity  of  leave  to  amend;  and  he  cannot  interfere 
with  the  order  of  the  Coiu-t  by  which  leave  to  amend 
has  been  already  given."  In  Bees  v.  Edwards,  (I 
Kee.  465),  an  application  was  made  to  the  Rolls  fer 
leave  to  amend,  without  prejudice  to  the  injunction, 
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the  Master  haying  refused  to  hear  it,  on  the  ground, 
that,  as  it  was  not  an  application  for  leave  to  amend 
in  the  terms  of  the  act,  hut  for  that  leave  and  some- 
thing else.  Lord  Langdale  made  the  order  upon  pay- 
ment of  costs.  With  respect  to  the  question  of 
jurisdiction,  his  Lordship  observed,  "  that  though  the 
recent  act  appeared  to  preclude  the  judges  of  the 
Court  of  Chancery  from  all  original  jurisdiction  in 
cases  of  application  for  leave  to  amend,  that  strict 
construction  had  not  been  put  upon  the  act.  It  had 
been  held,  that  the  act  did  not  apply  to  orders  of  course 
to  amend  the  bill, — nor  to  cases  in  which  the  Court, 
being  possessed  of  all  the  circumstances  of  the  case, 
was  enabled  at  the  time  to  exercise  a  proper  discre- 
tion on  the  subject  of  amendment.  Thus,  if  it  ap- 
peared at  the  hearing  of  the  cause,  or  of  a  plea  or 
demurrer,  that  the  plaintiff  ought  to  have  leave  to 
amend  by  adding  parties,  leave  had  accordingly  been 
given,  and  would  be  given  for  other  purposes,  if  the 
jnstice  of  the  case  required  it;  for,  if  the  Court  had 
no  jurisdiction  in  such  cases,  it  would  follow,  that, 
after  all  the  circumstances  necessary  for  the  determi- 
nation of  the  question  of  amendment  had  been  heard 
by  the  Court,  the  parties  could  not  receive  a  deci- 
sion from  the  Court,  but  must  go  to  the  Master 
to  have  the  question  decided  by  him,  subject  to  an 
appeal  to  the  same  Court." 

After  the  six  weeks  limited  by  the  13th  Order  of 
1828,  as  amended  in  1S31,  have  expired,  the  Master 
has  no  jurisdiction  to  entertain  applications  for  leave 
to  amend.  The  application  must  be  made  to  the 
Court.      "The  discretionary  power  vested  in  the 
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Master,"  observes  Lord  Cottenham,  '^  does  not  be- 
long to  him  after  the  six  weeks,  and  is  only  to  be 
exercised  within  the  limits  prescribed  to  him  by  tbe 
order  of  the  Court."  {Lloyd  v.  Wait,  4  My.  &  Cr. 
257).  In  support  of  this  view,  it  may  be  observed, 
that  a  subordinate  officer  of  the  court  acting  in  obe- 
dience to  an  order,  whether  general  or  special,  caor 
not  go  beyond  the  terms  of  the  order.  If  it  become 
necessary  or  proper  to  deviate  from  the  terms  of  the 
order,  that  must  be  done  by  the  Court  itself,  whid, 
as  it  made  the  order,  can  unmake  or  modify  it. 


Section  3. 

Adding  Parties, 

Where  a  defendant  is  added  by  amendment  after 
answer,  it  has  been  decided  by  the  Lord  Chancdltf 
on  appeal,  that  no  further  amendment  of  the  biU  can 
be  made,  even  as  against  that  defendant,  except  upon 
an  apphcation  supported  in  the  manner  required  bj 
the  1 3th  Order*  {The Attorney-General  y.Nethereotii 
2  Myl.  &  Cr.  604).     His  Lordship  observed,  "  that 
this  Order  peremptorily  declared,  that  when  a  bill 
had  been  once   amended  after  answer,  no  further 
leave  to  amend  at  all  should  be  given,  unless  the 
application  for  such  amendment  were  supported  is 
the  manner  prescribed  by  that  order;  and  that,  if  it 
were  held  that  an  amendment  by  adding  parties  ms 
not  an  amendment  within  the  meaning  of  the  OrdeTi 
a  plaintiff  might  always,  by  adding  another  defend- 
ant, entirely  evade  the  Order."     In  answer  to  the 
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olgection  that  the  application,  in  the  present  instance, 

WIS  made  upon  special  circumstances,  his  Lordship 

Slid,  "that  it  was  to  applications  upon  special  cir- 

comstances  that  that  Order  was  intended  to  apply.'' 

h  the  earher  case  of  JEvans  v.  Hughes,  (5  Sim.  666)> 

flaa  motion  to  amend  again  under  similar  circum- 

idnces,  not  requiring  any  answer  from  the  original 

defendant,  the  Vice-chancellor  said,  that  the  amended 

Ul  most  be  considered  as  the  original  one  with  respect 

to  the  new  defendant,  and  that  the  case  was  within 

.the spirit  of  the  13th  Order,  and  granted  the  motion, 

the  plaintiff  undertaking  not  to  serve  the  original 

defendant  with  a  subpoena  to  answer  the  amendments. 

Ihe  latter  decision  would  appear  to  be  the  more 

:ieasonable,   and  in  conformity  not  only  with  the 

letter  but  the  spirit  of  the  13th  Order.     It  is  not  miimaybe 

*  amended  by 

iinial  to  amend  a  bill  by  adding  plaintiffs,  but  this  ^ngpiain- 
ia»y  be  done  even  after  answer.  In  Hickena  v.  Con- 
fitve^  (1  Sim.  500),  the  bill  was  filed  by  some  of  the 
shareholders  in  a  mining  company,  on  behalf  of 
themselves  and  others,  complaining  of  a  fraudulent 
misapplication  by  the  directors  of  part  of  the  funds 
of  the  company,  and  seeking  to  have  the  amount 
refunded.  After  two  of  the  defendants  had  put  in 
their  answers,  the  bill  was  amended  by  adding 
plaintiffs.  On  a  motion  that  the  amended  bill 
should  be  taken  off  the  file,  or  the  amendments 
struck  .  out,  his  Honor,  the  Vice-chancellor,  in  de- 
livering judgment,  said,  *'  It  has  been  urged,  in  sup- 
port of  the  motion,  that  if  these  amendments  are 
allowed  to  remain,  injustice  may  be  done  to  the  de- 
fendants,   because  they  may  have  admitted  facts 
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which  they  would  hare  accompanied  with  expUoir 
tion,  if  the  record  had  stood  originallj  as  it  mw 
does.  But  no  injury  can,  from  that  state  of  circnm- 
stances,  fall  upon  the  defendants;  for,  after  a  bill  u 
amended,  a  defendant  has  an  opportunity  of  adding 
the  explanatory  circumstances  in  his  answer  to  the 
amendments.'' 


Section  4. 

Amendments  requiring  no  further  Answer. 

Where  a  plaintiff  wishes  to  amend  his  bill,  Ixit 
does  not  require  a  further  answer,  the  order  oi^ 
to  contain  a  recital  to  that  effect,  otherwise  it  is 
irregular.  (Boddington  v.  Wbodley,  9  Sim.  380). 
The  plaintiff  obtained  an  order  to  amend,  without 
requiring  a  further  answer  amending  the  defmdant's 
office  copy.  The  amendments  required  a  newes- 
grossment,  and  the  plaintiff,  without  having  caUed 
on  the  defendant  for  his  copy,  paid  twenty  shilliiigs 
costs  for  the  amendments,  which  were  accepted  \t] 
the  defendant's  derk  in  court,  and  after  eight  dvfi 
filed  his  replication.  The  acceptance  by  the  defeni* 
ant's  clerk  in  court  of  the  costs  of  the  amendments 
was  a  waiver  of  the  plaintiff's  omission  to  call  ftr 
the  defendant's  office  copy,  and  a  motion  on  the  ptft 
of  the  defendant  for  leave  to  answer,  notwithstanding 
the  replication,  was  refused,  but  without  costs.  {Bst* 
well  V.  Tucker,  2  Kee.  188). 

Where  the  plaintiff  obtains  an  order  to  amend  with- 
out requiring  any  further  answer,  and  amends  the  bill 
otherwise  than  by  an  alteration  of  names,  dates,  or 
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sums,  or  tlie  correction  of  clerical  errors  only,  the 
defendant  has,  of  coarse,  eight  days  to  consider 
whether  it  he  necessary  to  answer  the  amendments; 
at  the  end  of  which  the  plaintiff  may  reply,  or  set 
down  the  cause  on  hill  and  answer,  unless  the  de- 
fendant had  previously  served  an  order  or  warrant 
for  time  to  answer  the  amendments,  in  which  last 
case  the  Master  may  allow  the  defendant  such  time 
(if  any)  for  that  purpose,  as  he  shall  think  fit.  (B. 
Ord.  14;  and  see  Lloyd  v.  Lloyd,  2  Cox,  631).  If 
the  amendments  he  so  considerable  as  to  blot  and 
deface  the  record,  the  record  should  be  taken  off  the 
file  and  a  new  one  be  put  on.  {Boyd  v.  Mills,  13  Ves. 
87). 

Section  5. 
Effect  of^mendment8  requiring  Jurther  Answer, 

After  a  bill  is  amended  in  such  a  manner  as  to 
call  for  a  fresh  answer,  it  becomes  in  fact  a  new  bill, 
and  the  provisions  of  the  13th  Order  are  applicable 
to  it  in  the  same  manner  as  to  an  original  bill.  In 
Wharton  v.  Swann,  (2  Myl.  &  Kee.  362),  after  re- 
plication filed,  the  plaintiff,  on  the  14th  June,  1 833, 
by  a  special  order  obtained  leave  to  withdraw  the 
replication  and  amend  his  bill.  The  amendments 
were  numerous  and  extensive,  and  rendered  a  fresh 
engrossment  necessary.  On  the  5th  September,  the 
defendants  obtained  an  order  for  six  weeks'  time  to 
answer  the  bill..  On  the  5th  August  following,  the 
plaintiff  obtained  a  common  ex  parte  order  to  re- 
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amend  his  bill,  and,  on  the  26th  of  the  same  month, 
the  re-amended  bill,  which  was  greatly  enlarged,  and 
required  a  second  engrossment,  was  put  upon  the 
file.  On  a  motion  to  discharge  the  order  of  the  5th 
August  for  irregularity.  Lord  Lyndhurst,  C,  said, 
*^  at  the  close  of  the  argument,  the  impression  upon 
my  mind  was,  that  the  term  'answer,*  used  in  the 
13th  of  the  New  Orders,  referred  to  the  answer  to 
the  amended  bill;  the  answer  to  that  bill  which  the 
defendant  was  bound  to  answer.  I  have  since  had  a 
communication  with  the  Vice -Chancellor,  with  respect 
to  his  imderstanding  on  the  subject,  and  I  learn  from 
him  that  the  construction  which  he  puts  upon  the  lan- 
guage of  the  Order  coincides  with  my  own;  and  that 
that  construction  moreover  is,  as  he  believes,  con- 
sistent with  the  intention  of  the  judges  by  whom 
that  Order  was  made;"  and  dismissed  the  motion, 
'^  but  as  it  was  a  fair  question  to  raise,  without 
costs." 

If  the  amendment  be  such  as  to  require  a  Airtber 
an^er,  a  fresh  subpoena  must  be  sued  out  and 
served.  Service  on  the  clerk  in  court  is  good  se^ 
vice.  (Ord.  19;  and  see  Cooke  v.  Davies,  Turn.  309). 
Whether  the  cause  be  a  town  or  country  cause,  the 
defendant  has  five  weeks  after  service  of  the  order 
to  amend,  to  plead,  answer,  or  demur,  not  demurring 
alone,  to  any  amended  bill  to  which  the  plaintiff 
shall  require  an  answer.  (Brough.  Ord.  10;  C.  & 
L.  20). 

After  the  plaintiff  has  obtained  an  order  to  amend 
upon  payment  of  costs,  if  he  do  not  pay  the  cost* 
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before  he  proceed,  he  will  he  irregular.  (Har.  Ch. 
fr.  91,  ed.  1808).  The  defendant  is  not  hound  to 
appear  to  an  amended  hill  until  his  costs  of  amend- 
ment have  heen  paid;  if  they  are  not  paid  he  directs 
his  clerk  in  court  to  give  the  plaintiff's  clerk  in  court 
a  note  to  this  effect: — "  I  am  ready  to  appear  when 
the  costs  of  amendment  are  paid.'' 


Section  6. 

Amendment  after  Replication, 

If,  after  replication  filed,  the  plaintiff  has,  on 
special  leave,  amended  his  hill  in  such  a  manner  as 
to  call  for  an  answer,  he  may  afterwards  ohtain  as 
of  course  a  further  order  to  amend  at  any  time  hefore 
the  answer  to  the  amended  hill  is  put  upon  the  file. 
{fPTiarton  v.  Sioann,  2  My.  &  Kee.  362). 

It  has  heen  determined,  that  an  application  for 
leave  to  withdraw  replication  and  amend,  under  the 
15th  Ord.  L.  &  B.,  is  not  sufficiently  supported  hy 
an  affidavit  of  the  solicitor  of  the  plaintiff  that  the 
amendment  is  material.     In  Phillips  v.  Goding^  (1 
Hare,  40),  on  an  application  to  Wigram,  V.  C,  to 
discharge  an  order  of  the  Master,  giving  leave  to 
amend  on  such  an  affidavit,  his  Honor  said,  this 
Order,  "  requiring  the  Court  to  be  satisfied,  by  affi- 
davit, that  the  plaintiff  is  entitled  to  the  benefit  of 
the  Order,  does  not  speciiy  by  whom  the  affidavit 
required  by  that  Order  is  to  be  made.     The  13th 
Order  had  made  provision  upon  this  point.     I  will 
Qot  take  upon  myself  to  determine,  that  an  applica- 
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tion  under  the  15th  Order  might  not  be  sustained 
upon  the  evidence  of  persons  other  than  those  whoei 
evidence  the  13th  Order  makes  indispensable.    Bat 
if  the  plaintiff  attempts  to  support  his  application 
under  the  15th  Order,  by  the  evidence  of  one  only 
of  two  persons,  both  of  whose  evidence  is  required 
by  the   1 3th,  I  think  it  impossible  for  the  jDourt, 
upon  a  reasonable  construction  of  the  Orders,  not  to 
hold  such  evidence  insufficient,  unless  the  witness 
who  speaks  to  the  materiality  of  the  matter  of  the 
amendments  gives   the  Court   some  better  means 
of  judging  of  such  materiality  than  the  mere  ex- 
pression of  his  own  opinion.     I  may  further  ol»- 
serve,   by  way  of  caution  to  the  plaintiff,  that  it 
may  deserve  his  consideration  whether,  under  thi 
15th  Order,  it  is  not  necessary  that  he  should  i^ 
cify  the  nature  of  the  proposed  amendments.    Hiii 
would  !»eem  to  be  necessary,  according  to  the  report 
of  what  fell  from  Lord  Cottenham  in  The  Attomtf- 
General  v.  The  Fitihrnongeri  Compemy^  (4  My.  & 
Cr.  1),  and  what  I  understand  to  be  the  practiee 
both  at  the  Rolls  and  in  the  Court  of  the  Yice-Chan- 
cellor  of  England.     There  is  a  verbal  distinction  be- 
tween the  13th  and  15th  Order,  which  may  justiff 
the  Court  in  requiring  the  nature  of  the  pnqposed 
amendments  to  be  specified  m  applications  under 
the  15th  Order,  though  this  be  not  required  in  pfM- 
tice  under  the  13th  Order.   The  13th  Order  reqinni 
only,  that  the  Court  shall  be  satisfied  by  affidavit 
that  the  proposed  amendments  are  *  considered  ma- 
terial.'    The  15th  Order,  which  applies  to  a  later 
state  of  the  cause,  requires  that  the  Court  itself  shall 
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»e  satisfied  that  the  proposed  amendment  '  is  mate- 
ial.'  I  could  never  he  satisfied  of  this  upon  the 
ath  only  of  the  plaintiffs  solicitor,  without  knowing 
he  nature  of  that  amendment/' 


Section  7. 

Order  at  Hearing  to  amend  by  adding  Parties. 

An  order  made  at  the  hearing  of  a  cause,  and 
^ving  the  plaintiffs  leave  to  amend  for  the  purpose 
of  adding  parties,  or  shewing  why  they  were  unahle 
to  bring  all  proper  parties  before  the  Court,  is  suffi- 
ciently complied  with  by  an  amendment,  stating  that 
the  plaintiffs  sue  on  behalf  of  themselves  and  all 
persons  other  than  the  defendants  who  fill  a  particu- 
lar character;  and  alleging  that  the  persons  filling 
that  character  are  so  numerous,  that,  if  they  were  in- 
dividually made  parties,  the  suit  could  not  be  effec- 
tually prosecuted.  {Milligan  v.  Mitchell^  1  My.  & 
Cr.511). 

Section  8. 

Amendments  affecting  the  Statements  and  Prayer  of 

the  Bill. 

The  original  and  amended  hill  are  one  record,  the 
unended  bill  bearing  the  same  date  as  the  original 
bill.  As  the  hill  speaks,  therefore,,  from  the  date  of 
te  heing  fiJ.ed,  and  after  amendment  the  bill  is  con- 
ddered  as  if  it  had  been  originally  drawn  in  this 
Sorm,  it  is  obvious  that  nothing  can  properly  be  in- 
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trodaced  by  way  of  amendment  which  did  not  ocenr 
previously  to  filing  the  bill;  and  hence  the  practice <tf 
the  Coart  is,  that  matter  occurring  before  the  date 
of  the  bill  should  be  introduced  by  way  of  amend- 
ment, and  matter  occurring  subsequently,  should  be 
brought  before  the  Court  by  supplemental  bill  orbiD 
of  revivor.  If  the  plaintiff  should  amend  his  \S^ 
by  introducing  matter  which  occurred  subsequent  to 
the  date  of  its  being  filed,  the  proper  way  for  tiK 
defendant  to  take  advantage  of  this  irregularity  is  bj 
plea  or  demurrer;  but  if  matter  arisen  subseqneit 
to  the  filing  of  the  bill,  and  properly  the  subject  rfi 
supplemental  bill,  is  stated  by  amendment,  and  tbe 
defendant  answers  the  amended  bill,  it  is  too  late  to 
object  to  the  irregularity  at  the  hearing.  (Redes,  m 
Plead.  207,  290;  Archbishop  of  Fork  v.  StqplHm, 
2  Atk.  136;  1  Madd.  566).  This  doctrine  has  beet 
somewhat  modified  by  a  recent  case.  (Wray  t. 
Hutchinson,  2  Myl.  &  Kee.  235).  There  the  d^ 
fendant,  instead  of  pleading  or  demurring,  put  in  IB 
answer  to  an  amended  bill,  and  concluded  his  answer 
by  stating  that  the  new  matter  alleged  in  the  ISi 
referred  to  transactions  which  had  taken  place  sub- 
sequently to  the  filing  of  the  original  bill,  and  be 
insisted  upon  the  same  advantage  with  respect  to 
that  objection  as  if  he  had  demurred,  or  pleaded. 
The  plaintiff  replied  to  the  answer,  and  evidence  at 
great  length  was  entered  into  on  both  sides  witb 
respect  to  the  whole  matter  of  the  original  and 
amended  bills.  At  the  hearing  it  was  objected  that 
no  evidence  was  admissible,  except  such  as  related 
to  matter  which  had  occurred  prior  to  the  filing  of 
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(inal  billy  inasmuch  as  the  matter  which  had 
d  subsequently  ought  to  have  been  brought 
the  Court  by  supplemental  bill;  and  Sir  John 
M.  R.,  held  accordingly.     He  said,  ''  he  was 

disposed  to  dismiss  the  bill  without  costs, 
le  ground  that  the  defendant  ought  to  have 
d  the  expensive  evidence  unnecessary,   by 

in  a  demurrer  or  plea  to  the  amended  bill, 
•king  to  the  concluding  passage  of  the  de- 
's  answer,  in  which  he  had  stated  his  objec- 
the  amended  biU  by  reason  of  the  introduc- 
Bubsequent  matter,  and  had  insisted  upon  the 
[vantage  as  he  would  have  had  by  demurrer 

and  considering  further,  that,  as  the  bill  was 
^th  scandalous  matter,  it  was  not  unreason- 
ftt  the  defendant  should  reply  to  such  scan- 
matter,  though  he  objected  to  it  as  irregular 
t  of  pleading,  he  was  of  opinion  that  the 
*  had  incurred  the  extraordinary  expense  of 
i  in  his  own  wrong,  and  that  the  bill  must 
e  be  dismissed  with  full  costs."  The  same 
e  has,  in  a  recent  instance,  been  applied  to 
i  where  amendments  have  been  irregularly 
*^  into  the  bill,  and  the  defendant  does  not 

the  Court  to  complain  of  the  irregularity, 
ihng  the  cause  to  proceed,  and  by  his  answer 
mended  bill  insisting  upon  the  objection,  and 
g;  to  himself  the  benefit  of  it  as  if  he  had 
it  in  bar;  the  objection  may  be  urged  at  the 

and  will  entitle  the  defendant  to  costs. 
n  V.  Mitchell,  1  Myl.  &  Cr.  433). 

regard  to  the  extent  to  which  the  plaintiff 

K 
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will  be  allowed  to  introduce  amendments,  1 
not  appear  to  be  any  limit  except  this, 
most  not  be  of  such  a  character  as  wil 
change  the  nature  of  the  suit.  Thus,  1 
will  not  allow  a  bill  of  discoTcry  to  be  amei 
answer,  by  adding  a  prayer  for  relief;  (Bn 
v.  Bailey t  15  Ves.  358);  nor  a  bill  for  reli( 
covery,  by  striking  out  the  prayer  for  reli 
mondeley  v.  Clinton,  2  Ves.  &  Bea.  1 13);  < 
verting  a  prayer  for  an  account  against  a  b 
a  prayer  to  foreclose  him  as  mortgagee. 
Smithy  Coop.  141).  On  the  same  principle 
of  course  to  permit  a  cross-bill  to  be  an 
addmg  a  prayer  for  relief,  though  under  s 
cumstances  it  has  been  allowed.  {Severn  v. 
5  Sim.  457).  "A  cross-bill,"  observed 
Chancellor,  ''is  to  be  treated  with  greater  i 
than  an  original  bill."  An  injunction  bei 
collateral  incident  not  peculiar  to  any  parti 
des  of  suit,  there  can  of  course  be  no  more 
to  amending  a  bill  by  introducing  a  prayer 
junction  after  answer,  than  there  could  be 
ducing  any  other  collateral  incident  into  thi 
the  Court  will  not  grant  such  an  order  wit 
judice  to  the  plaintiff's  taking  exceptions  t 
swer.  {Jacob  v.  Hall,  12  Ves.  458). 


Section  9. 

Amendments  altering  the  Parties  to  the 

The  bill  may  be  amended  by  striking 
name  of  a  defendant,  at  any  time  before  h 
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|ie«red ;  but  after  appearance  it  must  be  upon  payment 
of  Ids  costs,  and  it  must  be  so  expressed  in  the  or- 
der.   Before  the  defendant  has  appeared,  it  is  also 
amotion  of  course  to  strike  out  the  name  of  a  plain- 
tiff; but  after  appearance  it  can  only  be  done  upon  a 
ffmel  application,  the  ground  of  such  application 
gB&erally  being,  that  the  evidence  of  the  plaintiff, 
.iliose  name  it  is  proposed  to  strike  out  of  the  bill,  is 
iceessary  in  the  cause.     When  such  an  application 
ii  gnnted,  it  is  generally  upon  terms.     In  Motteux 
''i.Mackreth,  (1  Yes.  142),  Lord  Thurlow  seems  at 
fat  to  have  thought  that  the  bill  could  not  be 
tmended  by  striking  out  the  name  of  a  plaintiff,  and 
naking  him  a  defendant,  without  the  consent  of  the 
defendant,  although  he  ultimately  made  the  order 
ifKm  terms  of  his  paying  costs,  amending  the  de- 
&adant's    office  copy,  and  not  requiring  any  an-' 
*irer.     This  case  was  followed  in  Lloyd  y.  Makeam, 
(6  Ves.  145),  where  two  of  the  plaintiffs,  their  evi- 
dence being  material,  released  to  the  others,  their 
ilames  were  ordered  to  be  struck  out,  without  the 
(ioiisent  of  the  defendants,  on  their  giving  security 
ksr  costs.     For  the  same  reason,  in  Witts  v.  Camp- 
bell, (12  Yes.  493),  a  coplaintiff,  as  next  friend,  was 
Ordered  to  be  struck  out,  and  another  substituted  in 
lis  place,  on  his  giving  security  for  costs  incurred 
Ip  to  that  time. 

Under  an  order  made  at  the  hearing,  that  the 
ause  should  stand  over,  with  liberty  to  the  plaintiff 
o  amend  his  bill,  by  adding  parties  as  he  should  be 
idvisedy  or  shewing  why  he  was  unable  to  bring  all 
»roper  parties  before  the  Court,  he  is  not  entitled 

k2 
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to  add  parties  as  coplaintiffs,  and  introduce  i 
statements  and  charges  in  the  bill  relating  to  9 
coplaintiffs.  {Milligan  y.  Mitchell,  1  Myl.  & 
433).  Such  an  order  is  sufficiently  complied  v 
by  an  amendment  stating  that  the  plaintiffs  sue 
behalf  of  themselves,  and  all  other  persons  (ot 
than  the  defendants)  who  fill  a  particular  charac 
and  alleging  that  the  persons  filling  that  chart 
are  so  numerous,  that,  if  they  were  individually  m 
parties,  the  suit  could  not  be  effectually  prosecm 
(S.  C.  Id.  511).  When  this  cause  came  on  to 
heard,  it  was  held,  that  this  amendment  did  noi 
alter  the  parties,  or  the  frame  of  the  record,  that 
positions  taken  in  the  original  suit  could  not  be  u 
in  the  amended  suit.  (S.  C.  3  Myl.  &  Cr.  72). 

Where  amendments  are  introduced  into  a  bill  i 
gularly,  and  the  defendant  does  not  come  to 
.  Court  to  complain  of  the  irregularity,  but  by 
answer  to  the  amended  bill  insists  upon  the  ob 
tion,  and  reserves  to  himself  the  same  benefit  a 
he  had  pleaded  it  in  bar,  the  objection  may  be  ur 
at  the  hearing,  and  will  entitle  him  to  the  co 
(S.  C.  1  Myl.  &  Cr.  433). 

If  a  bill  is  amended  by  adding  parties  after  ^ 
nesses  have  been  examined,  their  depositions  can 
be  read  against  the  new  parties.  {Pratt  v.  Bar^ 
1  Sim.  1). 

Section  10. 

Signature  of  Counsel  to  Amendments. 

All  pleadings  in  Chancery  require  the  signal 
of  counsel  before  being  put  on  the  file — a  precaal 
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enforced  by  the  Court  in  order  to  secure  the  regula- 
rity of  the  proceedings,  and  to  protect  its  records 
bom  the  danger  of  scandalous  or  other  improper 
natter  being  introduced  into  them.  If  the  draft 
tnll  be  not  signed  by  counsel^  the  proper  course  to 
rectify  the  irregularity  is,  to  move  that  it  be  taken 
off  the  file.  (Pitt  y.  Macleu,  1  Sim.  &  Stu.  136,  n.). 
rhe  same  reasoning  that  applies  to  the  original 
Inll,  applies  equally  to  any  alterations  that  may  sub- 
lequently  be  made  in  it.  Hence  the  signature  of  Amended  bin 
counsel  is  necessary  to  the  amendment  of  a  bill,  by  coumS; 
Where  the  bill  is  amended  by  the  same  counsel  by 
irboin  it  was  drawn,  his  signature  to  the  original  draft 
is  considered  as  applying  also  to  the  amendments; 
md,  as  it  is  not  necessary  to  repeat  the  name  upon 
the  draft,  it  need  not  be  repeated  upon  the  record, 
if  no  new  engrossment  be  required ;  but  if  the  amend- 
ments were  made  by  another  counsel,  he  must  sign 
them,  and  his  signature,  also,  must  be  added  on  the 
engrossment.  (Webster  v.  Threlfall^  1  Sim.  &  Stu. 
137). 

In  Burch  v.  Rich^  (1  Russ.  &  Myl.  156),  the  soli-  -even  if  they 
citor  having,  on  his  own  responsibility,  greatly  al-  the  bui  to  the 
tered  a  bill  after  it  had  been  drawn  and  si&nied  by  ^^  was  origi- 

*^  •'  nally  drawn. 

counsel,  had  it  in  that  state  engrossed  and  filed.  To 
the  bill  thus  enlarged,  a  demurrer  was  put  in,  where- 
upon the  solicitor  amended  the  draft  by  striking  out 
all  the  superadded  matter,  and  restoring  it  to  the 
state  in  which  it  was  originally  settled;  and  then 
without  having  it  re-signed  by  counsel,  he  caused  it 
to  be  again  engrossed  and  filed.  The  Vice-chancel- 
lor having  refused  a  motion  to  have  the  amended 
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bill  taken  off  the  file  for  irr^olarity  on  the  ground 
that  it  had  nerer  receiVed  the  signatore  of  coonsci, 
Lord  Lyndhnrst,  C,  on  appeal,  ''was  of  opimon, 
that,  as  the  bill  at  first  put  upon  the  file  bore  the 
signature  of  counsel  appended  to  it,  such  signatnre 
must  be  presumed  to  be  used  for  the  purpose  (£ 
sanctioning  the  bill;  but  the  rule  being;  that,  wlut- 
ever  amendments  are  introduced,  the  draft  ou^tto 
be  re-signed,  it  was,  he  conceived,  irregular  in  Ae 
plaintiff,  after  having  had  the  benefit  of  the  signatOR 
for  one  bill,  to  attempt,  on  abandoning  his  oiigiiil 
case,  to  ascribe  it  to  a  second.  The  amended  dnft 
ought,  therefore,  to  have  been  signed  afresh;"  flid 
he  granted  the  motion. 
fonnaura*"  ^^  information,  being  a  proceeding  at  the  suit  rf 
by"th?Attor-**  ^^®  crowu,  rcquircs  the  signature  of  the  Attonwf- 
ney-Generai.  General.  If  it  be  amended,  the  practice  is  fbr  him 
to  sign  the  draft  amendments,  and  if  a  new  engroo* 
ment  be  necessary,  then  he  signs  also  the  engross- 
ment. 

Section  11. 
Order  to  amend. 

No  amendment  can  be  made  without  the  order  rf 
the  Court.  If  the  order  be  of  course,  it  is  obtained 
either  by  a  motion  in  Court,  or  a  petition  at  the 
Rolls.  If  it  be  not  of  course,  it  is  obtained  by  ^ 
plication  to  the  Master  to  whom  the  cause  stands 
referred  under  the  provisions  of  the  3  &  4  Will.  4, 
b.  94,  s.  13,  except  in  those  cases  already  stated, 
(p.  152),  in  which  the  Court  will  make  the  order 
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itself.  By  the  14th  Order,  ''every  order  for  leave 
'to  amend  the  bill  shall  contain  an  undertaking 

*  by  the  plaintiff  to  amend  the  bill  within  three 
'  weeks  of  the  date  of  the  order;  and  on  default 

*  thereof,  such  order  shall  become  void,  and  the 
'  cause  shall,  as  far  as  relates  to  any  motion  to  dis- 
<  miss  the  bill  for  want  of  prosecution,  stand  in  the 
'  same  situation  as  if  the  order  had  not  been  made." 

"Where  an  order  to  amend  may  be  made  by  the 
Master  as  against  some  of  the  defendants,  but  must 
be  made  by  the  Court  as  against  another  of  them, 
the  plaintiff  may  obtain  the  order  from  the  Court  as 
against  all  the  defendants.  {Matehett  v.  Palmer y  1(X 
Sim.  241). 

If  the  amendment  be  by  omitting  some  original 
matter,  the  same  is  struck  out  of  the  record.  If  it 
be  by  the  addition  of  new  matter,  and  the  amend- 
ment does  not  in  any  one  place  exceed  two  folios,  the 
jilaintiff's  solicitor  leaves  the  draft  bill  as  amended, 
together  with  the  order  to  amend,  with  his  clerk  in 
court,  who  amends  the  record  of  the  bill.  If  the 
amendments  exceed  two  folios  in  any  one  place,  the 
bill  is  re-engrossed,  and  the  new  engrossment  is  an- 
nexed to  the  original  bill.  {Ferrum  v.  Vawdry^  2 
Atk.  119). 

Lord  Lyndhurst's  Orders  apply  only  to  amend- 
ments made  after  answer,  which  must  be  imderstood 
to  mean  a  full  and  sufficient  answer.  (Bird  v.  Hurst- 
IcTy  1  Russ.  &  Myl.  325).  And,  therefore,  it  may 
be  presumed,  that,  according  to  the  old  practice, 
where  exceptions  are  taken  to  an  answer,  and  are 
allowed  or  submitted  to,  the  plaintiff  may  obtain  an 
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order  to  amend,  without  costs,  and  that  the  defend- 
ant should  answer  amendments  and  exceptions  to- 
gether. (1  Newl.  283). 

As  the  Orders  of  L.  &  B.  apply  only  to  what  may 
be  done  after  answer  filed,  they  leave,  therefore,  it  is 
presumed,  the  practice  as  it  previously  stood,  when 
the  defendant  demurs  or  pleads  as  to  part  and  answen 
as  to  the  other  part.  Assuming  this  to  be  so  ate 
plea  and  rephcation,  and  before  the  plea  is  set  down 
to  be  argued,  the  bill  can  only  be  amended  on  s^ 
cial  appUcation.  (Carleton  y.  L' Estrange,  Turn.  23; 
Jennings  v.  Pearce,  1  Ves.  jun.  447).  If  the  plea 
or  demurrer  have  not  been  set  down  to  be  argued, 
it  is  of  course  for  the  plaintifiP  to  be  at  liberty  to 
amend  on  payment  of  20«.  costs;  but  if  set  down  for 
argument,  the  order  to  amend  is  then  obtained  on 
the  payment,  not  only  of  the  ordinary  costs  of  20«., 
but  also  of  5/.  beyond  them.  (Bea.  Ch.  Ord.  78; 
Vernon  v.  Cwe,  1  Dick.  358).  Even  where  the  pka 
comes  on  to  be  argued,  if  the  plaintiff  decline  argn- 
ing  it,  and  state  his  intention  to  amend  the  bill,  he 
may  do  so  on  payment  of  the  usual  costs  of  5^.;  (L)-. 
pezw.DeTastel,  3  Madd.  183);  but,  in  this  case, 
the  usual  words  ''upon  hearing  and  debate"  must 
not  be  inserted  in  the  order.  (lb.)  The  came  course 
must,  it  is  presumed,  be  followed  in  the  case  of  a 
demurrer. 

After  a  plea  has  been  allowed  to  part  of  the  bill, 
the  plaintiff  cannot  amend  without  a  special  order  to 
be  obtained  on  notice  of  motion,  stating  the  proposed 
amendments;  (Taylor  v.  Shaw^  2  Sim.  &  Stu.  11); 
for,  under  a  general  order  to  amend,  the  plaintiff 
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might  make  anew  case,  which  would  aroid  the  plea, 
and  leave  the  defendant  nohenefit  or  protection  from 
it.    And  it  seems  ''that,  after  plea  allowed,  the 
Court  will  not  allow  the  plaintiff  to  introduce  such 
amendments  as  would  have  the  effect  of  making  a 
new  case,  which  though  consistent  with  it  would 
•void  its  effect."  Hence,  after  plea  of  settled  account 
allowed  to  part  of  the  hill,  plaintiff's  motion  to  amend 
the  bill  by  stating  facts  which  tended  to  shew  that 
there  was  no  settled  account,  or  that  the  plaintiff 
ought  to  be  allowed  to  surcharge  and  falsify,  was 
refused,  vnth  costs;  because  the  plaintiff  could  have 
shewn  that  thero  was  no  settled  account  by  taking 
issue  on  the  plea,  and  might  have  amended  with  a 
iiew  to  surcharge  and  falsify  before  the  plea  was 
argued.     Having  made  his  election  to  rest  his  case 
on  the  invalidity  of  the  plea,  the  Court  will  not  per- 
mit him  to  shift  his  ground.  (75.)     And  if  he  have 
s  new  case,  the  only  way  in  which  he  can  avail  him- 
self of  it  is  by  getting  his  bill  dismissed,  and  begin- 
nbg  de  novo.     A  plaintiff  submitted  to  a  demurrer 
and  obtained  an  order  of  course  to  amend,  under- 
taking to  amend  within  three  weeks;  he  did  not  com- 
ply with  the  undertakmg,  but  after  the  expiration  of 
the  three  weeks  obtained  a  second  order  of  course  to 
amend  upon  similar  terms,  no  answer  having  been 
filed: — Held,  that  the  second  order  was  not  irre- 
gular. (Nicholson  Y»  Peile,  2  Beav.  497). 


k3 
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Section  12. 

Effect  of  Amendment  on  previmta  Proceedings. 

In  general,  the  amendment  of  a  bill  puts  an  ood 
to  all  process  of  contempt  for  want  of  appearance  or 
answer.  The  plaintiff  is  obliged  to  begin  de  hoto^ 
and  a  defendant  in  custody  is  entitled,  as  of  ooun^ 
to  an  order  for  his  discharge  without  payment  or 
tender  of  costs,  {firayy.  Campbell,  1  Russ.  &M}1. 
323).  And  hence  the  Court  will  not  allow  a  plain- 
tiff  to  amend  without  prejudice  to  a  previous  sequn- 
tration.  (St/monds  v.  The  Ihtchess  of  Cumberland,  2 
Cox,  411). 
rect  of  On  the  same  principle,  previously  to  the  alteration 

certhecom-  of  practice  presently  stated,  if  the  plaintiff  amended 

3n  injunc-     ,.,.„  «  «  ■■  ..  .. 

«:  his  bill  as  of  course  alter  the  common  mjunctionto 

stay  proceedings,  the  injunction  was  gone,  and  he 
could  only  obtain  an  injunction  upon  the  amended 
bill  by  special  application.  (Home  v.  TTaiiOH,  2 
Sim.  85).  If  he  wished  to  save  the  injunctioD,  it 
was  necessary  to  move  specially  for  leave  to  amend 
without  prejudice  to  it,  and  to  support  the  applici- 
tion  by  affidavit,  stating  the  substance  of  the  amend- 
ments, and  that  they  had  come  to  the  knowledge  of 
the  plaintiff  since  the  bill  was  filed.  In  Mair^» 
Thellusson,  (3  Yes.  &Bea.  145,  n.  (a)),  on  an  appli- 
cation of  this  kind.  Lord  Eldon  makes  the  following 
observations: — "It  appeared  to  me  that  the  princi- 
ple which  the  Court  had  always  looked  to  on  injun^ 
tion  bills,  was,  that  the  plaintiff  should  be  required 
at  first  to  state  the  whole  of  his  eqmty,  with  a  view 
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to  prevent  that  delay  which  would  arise  from  the  prac- 
tice of  filing  injunction  hills,  and  afterwards  amending 
them.  And  with  that  view  the  Court  is  extremely 
jealous  of  applications  for  leave  to  amend  where  the 
Biibjeet  of  the  proposed  amendment  might  have 
been  made  part  of  the  original  bill.  As,  however, 
there  might  be  circumstances  making  it  reason- 
•Ue,  I  thought  it  my  duty  to  see  what  were  the 
amendments  proposed,  and  whether  the  subject  of 
tliem  had  not  come  to  the  knowledge  of  the  party  at 
ihe  time  he  filed  the  bills."  The  order,  if  obtained, 
i8»  that  the  plaintiff  be  at  liberty  to  amend  his  bill 
by  stating  fully,  putting  in  issue,  and  interrogating 
as  to  the  following  facts,  namely,  as  to  whether, 
&c.  &c. 

The  common  injunction  having  issued  for  want  of 
answer,  the  plaintiff  afterwards,  by  an  order  of  course, 
obtained  leave  to  amend  without  prejudice  to  the  in- 
junction. It  was  determined  by  Lord  Cottenham,  on 
a  survey  of  all  the  authorities,  that  such  an  order  is 
ntjit  irr^ular.  (Ferrandy.  Earner,  4  My.&  Cr.  143). 
The  practice  on  this  subject  has  been  altered  by  ihe 
General  Orders  of  the  9th  May,  1839:  by  the 
2ndy  it  is  ordered,  "  That  the  plaintiff  in  any  in- 

*  junction  cause,  having  obtained  the  common  in- 

*  junction  to  stay  proceedings  at  law,  may  (either 
'  before  or  after  the  answer  of  the  defendant  shall  be 

*  put  in,  and  whether  such  injunction  shall  or  shall 

*  not  have  been  continued  to  the  hearing  of  the 
'  cause),  obtain  an  order,  as  of  course,  for  leave  to 
'*  amend  the  bill  without  prejudice  to  the  injunction, 

*  but  that  such  order  shall  contain  an  undertaking 
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'  by  the  plaintiff  to  amend  the  bill  within  one  week 
'  after  the  date  of  the  order,  and  in  default  thereof 
'  the  order  shall  become  void.  And  that  in  case  the 
'  bill  shall  be  amended  pursuant  to  such  order,  the 
'  defendant  shall .  thereupon*  and  although  he  may 
'  not  have  put  in  his  answer  to  the  bill  or  the  ameodr 
'  ments  thereof,  be  at  liberty  to  move  the  Court  on 
'  notice,  to  dissolve  the  injunction,  on  the  groond 

*  that  the  bill,  as  amended,  does  not,  even  if  the 
'  amendments  be  true,  entitle  the  plaintiff  thereto/* 
And  by  the  3rd,  "  That  in  case  an  injunction  to  ataj 
'  proceedings  at  law  shall  be  prayed  for  by  the  bill, 

*  and  shall  either  not  be  obtained,  or  having  been 
'  obtained,  shall  have  been  dissolved  upon  the  merits 
'  stated  in  the  answer,  and  the  plaintiff  shall  afler- 
'  wards  amend  his  bill,  and  the  defendant  shall  not 
'  plead,  answer,  or  demur  to  the  amended  bill  within 
'  eight  days  after  appearance,  the  plaintiff  shall  be 
'  entitled  to  move  for  an  injunction,  upon  affidavit  of 
'  the  truth  of  the  amendments." 

If  a  plaintiff,  pending  a  notice  of  motion  for  an 
injunction  to  stay  an  action,  amend  his  bill  under  an 
order  obtained  as  of  course,  he  waives  the  prior 
notice:  he  ought  to  make  a  special  application  to 
amend  without  prejudice  to  the  notice.  {Martin  v. 
Fust,  8  Sim.  199).  A  motion  for  an  injunction  and 
receiver  is  irregular,  where  the  plaintiff  amends  his 
bill  between  the  time  of  giving  notice  of  moving  and 
the  time  of  bringing  on  the  motion.  (Gouthwaite  v. 
Rippon,  I  Beav.  54). 

Where  no  injunction  is  obtained  or  even  applied 
for  upon  the  original  bill,  and  after  the  answer  is  pat 
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in  the  bill  is  amended,  the  plaintiff  is  entitled  of 
course  to  the  common  injunction,  (Nelthorpe  v.  Law, 
13  Yes.  322;  Statham  v.  Hughes,  2  Sim.  &  Stu. 
382),  except  where  the  defendant  is  abroad;  and  then 
after  answer,  upon  which  he  neither  moved  nor  ex- 
cepted, he  cannot,  as  a  general  rule,  have  the  in- 
junction upon  amendment  and  affidavit;  but  he  must 
satisfactorily  show  to  the  Court  why  the  new  facts  were 
not  put  into  the  original  bill.  (Norris  v.  Kennedy^ 
11  Yes.  565),  When  the  injunction  has  been  dis- 
aolyed  upon  the  merits,  the  plaintiff,  amending  or 
filing  a  supplemental  bill,  shall  not  have  a  new  in* 
junction  unless  upon  the  merits.  {Bliss  v.  Boscawen, 
2  Yes.  &  Bea.  101). 

When  the  defendant's  answer  has  been  excepted 
to,  and  the  exceptions  allowed,  the  plaintiff  may 
amend,  as  of  course,  before  an  answer  to  the  ex- 
ceptions is  put  in,  and  his  amendment  will  not 
affect  the  injunction.  {Adney  v.  Flood,  1  Madd. 
449) .  But  if  the  application  for  leave  to  amend  had 
been  made  before  the  exceptions  had  been  allowed 
or  submitted  to,  then  it  is  necessary  to  make  it  a 
term  of  the  motion  that  the  amendments  be  without 
^prejudice  to  the  injunction.  (Dixon  v.  Redmond,  2 
Sch.  &  Lef.  515;  Edwards  v.  Johnson,  I  Pr.  204). 
Where  the  injunction  has  been  obtained  upon  the 
merits,  the  order  to  amend  does  not  prejudice  the 
injunction.     (King  v.  Turner,  6  Madd.  255). 

A  writ  of  ne  exeat  regno  will  not  be  discharged,  —upon  a  wri 
nor  will  the  recognizances  of  the  sureties  be  vacated,  regno; 
because  the  bill  has  been  subsequently  amended  un- 
der the  common  order,  where  the  amendments  do 
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not  vary  the  substance  of  the  case.  (Crrant  v.  Gnmi, 
5  Russ.  189;  S.  C.  2  Sim.  14). 
—upon  excep-      After  amendment  of  a  bill  in  matter  material  to 

tions; 

the  case,  the  plaintiff  cannot  except  to  the  answer; 
and,  if  the  exceptions  have  been  previously  filed, 
such  amendment  is  a  waiver  of  them,  for  the  plain- 
tifP,  by  the  amendments,  may  strike  out  the  veiy 
passages  in  respect  of  which  the  answer  was  ex- 
cepted to.  (De  la  Torre  v.  Bemales,  4  MaddL 
397).  If  he  wish  to  amend  without  prejudice^  he 
should  apply  specially.  (Ih.)  But  the  mere  addi- 
tion of  a  defendant,  and  no  new  mattef,  and  no 
farther  answer  required,  is  an  excepted  case.  {Tay- 
lor  V.  JFrenchf  9  Ves.  315). 
— astodis-  In  Morris  v.  Owen^  (1  Ves.  &  Bea.  523),  Lord 
bill.  ^  Eldon,  after  consulting  the  registrar,  said,  "  that  if 
a  plaintiff,  having  obtained  an  order  to  amend,  for 
the  purpose  of  keeping  his  bill  in  Court,  did  not  get 
that  order  drawn  up  and  served  until  the  defendtnt 
had  a  right  to  move  to  dismiss,  the  order,  under 
these  circumstances,  must  be  considered  a  nullily, 
and  cannot  prevent  the  dismission  of  the  bill."  And 
again,  in  Cooke  y.  Davies,  (1  Russ.  153,  n.6.;  S.C< 
1  Turn.  &  R.  309),  his  Lordship  decided,  that  "tbe 
amendment  of  the  bill  was  not  such  a  proceeding  as 
would  retain  a  suit  in  C!ourt,  and  that  unless  a  sob- 
poena  was  issued,  or  a  replication  filed,  the  defend- 
ant was  entitled  to  dismiss  the  bill."  This  was  be- 
fore the  new  orders,  but  the  same  principles  apply 
to  them.  {Bramston  v.  Carter^  2  Sim.  458).  The 
defendant  may,  of  course,  by  his  own  conduct,  waive 
his  <  right  to  dismiss.  {Kendall  v.  Beckett^  1  Russ. 
152). 


court  of  chancery. 

Section  13. 

Irregular  Amendment. 

The  irregular  amendment  of  a  bill  is  not  a  groond 
for  taking  it  off  the  file»  if  the  record  can  be  restored 
to  the  state  in  which  it  was  before  the  amendment 
was  made;  but  if,  in  effecting  such  irregular  amend- 
ment, a  new  engrossment  has  been  made«  such  new 
engrossment  may  be  ordered  to  be  taken  off  the  file. 
{Attorney-General  v.  Cooper^  3  My.  &  Cr.  258). 


Section  14. 

Caste  of  Amendment, 

If  the  plaintiff  apply  to  amend  the  bill  before  the 
defendant  has  appeared,  he  obtains  the  order  with- 
out costs.  Aflter  appearance  also,  and  even  after  an- 
swer, if  the  plaintiff  require  no  answer  to  the  amend- 
ment, the  plaintiff  may  amend  without  costs,  pro- 
vided the  bill  be  not  re-engrossed,  the  plaintiff 
amending  the  defendant's  office  copy  of  the  bill. 
The  practice  in  this  case  is  for  the  plaintiff  to  serve 
the  defendant  with  the  order  to  amend,  and  after- 
wards, on  the  amendment  being  made,  to  call  on  him 
for  his  office  copy  for  the  purpose  of  making  the 
necessary  alterations  in  it;  and  the  defendant,  being 
thus  apprised  that  the  order  to  amerd  has  been  acted 
on,  leaves  his  office  copy  of  the  bill  with  the  plain- 
tiff's clerk  in  court  for  that  purpose.  (  Woodhouse  v. 
Meredith,  1  Jac.  &  Walk.  208).     But  even  if  the 
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plaintiff  neglect  to  call  for  the  defendant's  office 
copy,  if  the  latter  has  been  otherwise  apprised  of 
the  amendment,  and  permits  the  cause  to  come  to  a 
hearing,  it  is  then  too  late  to  object.  (Id.  204). 

Previously  to  Lord  Lyndhurst's  Orders,  when  the 
plaintiff's  amendments  required  a  further  answer,  or 
were  such  as  to  require  a  new  engrossment,  20«.  costs 
were  paid  to  the  defendant,  or,  if  more  defendants 
than  one,  to  each  defendant  or  defendants  putting  in 
separate  answers.  {Cox  t.  Champneys,  6  Madd. 
314).  This  was  frequently  a  very  inadequate  satis- 
faction for  the  costs  actually  incurred;  but  now, 
'*  where  the  plaintiff  is  directed  to  pay  to  the  defend- 
'  ant  the  costs  of  the  suit,  then  the  costs  occasioned 
'  to  the  defendant  by  any  amendment  of  the  bill  shall 
^  be  deemed  to  be  part  of  such  defendant's  costs  in  the 

*  cause;  (except  as  to  any  amendment  which  may  have 

*  been  made  by  special  leave  of  the  Court,  or  whidi 
'  shall  appear  to  have  been  rendered  necessary  by  the 
'  default  of  such  defendant) ;  but  there  shall  be  de- 

*  ducted  from  such  costs  any  sum  or  sums  which 
'  may  have  been  paid  by  the  plaintiff,  according  to  the 

*  course  of  the  Court  at  the  time  of  the  amendment." 
(L.  &  B.  29).  And  ''when,  upon  taxation,  a  plaintiff) 
'  who  has  obtained  a  decree  with  costs,  is  not  allowed 
'  the  costs  of  any  amendment  of  the  bill,  upon  the 

*  ground  of  its  having  been  unnecessarily  made,  the  de- 

*  fendant's  costs,  occasioned  by  such  amendment,  shall 
'  be  taxed,  and  the  amount  thereof  deducted,  to  be 
'  paid  by  the  defendantto  the  plamtifF."  (L.  &  B.  30). 

It  has  been  determined  that  the  Court  will  not, 
at  the  hearing  of  the  cause,  without  a  special  appli- 
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a 

ition,  order  the  plaintiff  to  pay  the  additional  costs 
x»sioned  hj  a  case  made,  and  allegations  inserted 
I  the  original  bill,  which  were  struck  out  and  aban- 
)ned  by  amendment.  The  point  underwent  great 
insideration  in  a  recent  case,  {Moutuey  v.  Bum- 
ijR,  1  Hare,  15),  before  Vice-Chancellor  Wigram. 
here  the  original  bill  had  prayed  an  account  of 
carial  tithes,  and,  among  others,  of  the  tithes  of 
ool  and  lambs  from  April,  1836;  and  it  charged 
le  defendant  with  having  removed  such  stock  at 
le  shearing  and  lambing  seasons  to  a  farm  which 
eloaged  to  him  in  a  neighbouring  parish,  in  order 
[>  defraud  the  plaintiff  of  the  tithes  justly  due  to 
im.  The  defendant,  by  his  answer,  denied  such 
raudulent  intention,  and  set  forth  his  reasons  for 
ach  removals  as  had  taken  place.  Upon  amend- 
lent  of  the  bill,  the  whole  of  the  statement,  charge, 
ad  interrogatories  relating  to  the  titheable  matters, 
ther  than  clover  and  clover<hay,  were  struck  out. 
ibout  one  half  of  the  contents  of  the  original  bill, 
nd  a  larger  proportion  of  the  answer  to  that  bill, 
slated  to  the  matters  with  regard  to  which  the  re- 
ef was  thus  abandoned.  The  decree  directed  that 
le  general  costs  of  the  suit  should  be  paid  by  the 
efendant.  Application  was  afterwards  made  to 
le  Court  for  a  special  direction,  that,  on  the  tax* 
lion  of  costs  of  the  suit,  regard  might  be  had  to 
lose  costs  which  had  been  incurred  in  respect  of 
le  case  originally  put  forward.  His  Honour,  in 
iving  judgment,  said: — "I  am  asked,  not  by  mo- 
on, but  at  the  hearing  of  the  cause,  to  order  that 
le  costs  incurred  iu  respect  of  the  portion  of  the 
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bill  and  answer  which  related  to  the  case  orig^y 
made,  and  afterwards  abandoned,  should  be  paid  faf 
the  plaintiff.  If  the  Court  wer^  to  entertain  appfi* 
cations  of  this  kind  at  the  hearing,  without  any  spe* 
cial  case  being  made,  it  would  be  a  practice  whick 
could  not  fail  of  leading  to  great  inconvenienoe.'  I 
cannot  see  by  what  means  the  Court  can  at  tb 
hearing,  without  a  special  case  being  made^  tdi 
upon  itself  to  make  the  distinctiod  which  I  am 
asked  to  make  in  this  case.  A  plaintiff  may  htm 
been  justified  in  making  the  allegations  in  his  oii' 
ginal  bill,  although  they  were  afterwards  struck  oat 
^f  his  amended  bill.  The  allegations  may  hue 
been  denied  by  the  answer,  and  then  strode  cot  of 
the  bill,  not  because  they  were  untrue,  but  becme 
the  plaintiff  could  not  prove  them.  There  must  be 
great  difficulty  in  judging  of  the  propriety  of  the 
statements  and  charges  of  the  original  bill  at  the 
hearing  of  the  cause,  and  I  have  a  strong  impreaM 
that  Lord  Cottenham  always  refused  applications  st 
the  hearing  for  the  apportionment  of  costs  on  sod 
grounds  by  the  decree.  As  this  is  purely  a  questioD 
of  practice,  I  have  thought  it  right  to  consult  tte 
other  judges  of  the  Court,  before  disposing  of  this 
case;  and  I  find  that  the  opinions  upon  the  poiirf 
are  certainly  not  uniform.  The  rule  adopted  by  the 
Vice-Chancellor  of  England,  which  is  fully  borne  out 
by  all  the  authorities  that  are  to  be  found,  is  to  n- 
quire  a  special  application  to  be  made,  where  ques- 
tions of  this  nature,  with  regard  to  costs,  are  raised; 
and  to  signify  to  the  parties  that  the  fitting  time  to 
make  the  application  is  immediately  upon  the  com- 
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nission  of  the  injury  of  which  thej  complain.  This 
8  obTiouslj  the  rule  which  convenience  would  point 
nit.  It  is  not,  however,  too  late  at  the  hearing;  but 
wheneveT  the  application  is  made,  it  must  be  a  spe*  • 
sial  application.  This  was  the  course  taken  bj  the 
Moties  in  Watts  v.  Manning^  (1  Sim.  &  Stu.  423), 
md  it  is  the  course  which,  I  think,  ought  to  be  pur« 
lued." 

A  bill  was  filed  for  a  foreclosure  of  a  mortgage 
md  for  a  transfer  of  a  sum  of  stock.  On  the  an- 
iwer  being  filed,  disclosures  were  made  which  ren- 
lered  it  advisable  to  amend  the  bill  by  striking  out 
ill  that  related  to  the  mortgage,  and  thereby  nearly 
me  half  of  the  bill  and  answer  was  rendered  useless. 
Fhe  Court,  however,  refused  to  order  on  motion  the 
plaintiff  to  pay  the  defendant's  costs  occasioned  by 
thid  amendment,  as  it  appeared  that  the  amendment 
tras  made  under  the  advice  of  counsel,  and  not  for 
;he  purpose  of  vexation  or  oppression.  (Monck  v.  The 
Earl  of  Tankerville,  10  Sim  284). 
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Section  1. 

When  the  Motion  may  be  made. 

If  the  plaiDtiff  do  not  proceed  in  the  prosecatio& 
of  his  suit,  the  defendant  may^  at  the  expiration 
of  two  months  after  the  answer  is  to  he  deemed 
sufficient,  move  upon  notice  that  the  bill  be  dis- 
missed with  costs;  and  the  bill  will  be  accordin^J 
dismissed,  unless  the  plaintiff  appear  and  und^ 
take  to  file  a  replication  and  serve  a  subpoena  to 
rejoin;  and,  in  case  he  require  a  commission,  shall 
obtain  and  serre  a  commission  within  three  weeki 
^om  the  date  of  such  undertaking, — or  to  hear 
the  case  as  against  the  defendant  moving  upon 
the  bill  and  answer, — or,  if  *it  shall  appear  that 
the  plaintiff  is  unable  to  proceed  in  the  cause  by 
reason  of  any  other  defendant  not  having  suffi- 
ciently answered  the  bill,  and  that  due  diligence  has 
been  used  to  obtain  such  answer,  in  which  case  the 
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Zllourt  will  allow  the  plaintiff  such  further  time  as 
fthall  appear  reasonable.  (L.  &  B.  Ord.  16.) 

In  computing  the  time  within  which  a  bill  may  be 
lismissed  on  the  ground  of  no  proceedings  having 
ieen  taken  since  the  answer  was  filed,  the  intervals 
nentioned  in  the  19th  amended  order  are  not  to 
le  reckoned.  {The  Attorney-General  y.  Jonea^  5  Sim, 
!46).  Bj  the  4th  and  16th  Orders,  (L.  &  B.),  four 
nonths  must  elapse  after  the  filing  of  the  answer 
lefore  the  bill  can  be  dismissed  for  want  of  prosecu- 
ion;  but  the  intervals  mentioned  in  the  19th  Order 
nust  be  reckoned,  unless  they  occur  in  the  first 
wo  months.  {Marriott  v.  Tarpley,  8  Sim.  18).  A 
lefendant  may  move  to  dismiss  after  the  expiration 
»f  two  months  from  the  time  when  his  answer  was  to 
>e  deemed  sufficient,  although,  owing  to  the  answers 
if  the  other  defendants  not  being  filed,  the  time  for 
mending  the  bill  has  not  expired.  {Gully  v.  Van 
lodicoate^  5  Sim.  668).  The  solicitor  for  some  of  the 
efbndants  was  agent  for  the  rest;  the  former  were 
ntitled  to  move  to  dismiss,  and  they  moved  ac- 
ordingly,  but  no  order  could  be  made,  as  the  time 
)r  the  other  defendants  to  answer  the  amendments 
ad  not  expired :  and  the  motion  refused  with  costs,  as 
he  solicitor  must  have  known  that  the  motion  could 
ot  succeed.  {Partington  v.  Baillie,  5  Sim.  667). 
lireatening  defendants  who  have  not  answered  with 
n  attachment,  without  issuing  one,  is  not  using  due 
liligence  to  get  in  their  answers,  so  as  to  prevent 
nother  defendant  from  moving  to  dismiss.  {Chilly  v. 
^an  Bodicoate^  5  Sim.  668). 

After  a  decree  or  decretal  order,  not  directing  in- 
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quiries  merely,  has  been  made,  the  bill  cannot  be 
dismissed;  {Blucky.  Colnaghi^  9  Sim.  4 11);  bat  it  is 
competent  for  the  plaintiff,  at  anj  time  before  the 
cause  has  been  actually  heard,  to  dismiss  his  bill  npoa 
payment  of  costs.  {Curtis  v.  Lloyd,  4  My.  &  Cr.  194)i 
In  a  creditor's  suit  instituted  by  the  plaintiff  on  behalf 
of  himself  and  all  other  creditors,  the  defendant  is  en- 
titled on  motion,  at  any  time  before  decree,  to  haTe  the 
bill  dismissed  on  payment  of  the  demand  of  the  phun- 
tiff,  and  his  costs  as  between  party  and  party;  but,  if 
there  be  other  defendants,  their  costs  must  also  be 
paid.  {FembertanY,  Tapham^  1  Beav.  316).  Plain- 
tiff filed  a  bill  and  obtained  an  injunction  to  restrain 
the  defendant  from  proceeding  against  her  at  law; 
afterwards  the  plaintiff  became  bankrupt,  and  the 
defendant  served  her  assignees  with  notice  of  a  mo- 
tion that  they  might  file  a  supplemental  bill  within 
a  certain  time,  or  that  the  bill  might  be  dismissed; 
no  supplemental  bill  was  filed,  but  the  assignees 
consented  to  an  order  of  dismissal:  the  plaintiff 
was  not  served  with  notice  of  the  motion  to  dismiss; 
and  on  that  account  the  order  was  discharged. 
(Festris  v.  Hoopevy  8  Sim.  570). 

K  the  plaintiff  file  a  replication,  without  having 
been  served  with  a  notice  to  dismiss,  then  he  shafl 
serve  a  subpoena  to  rejoin;  and,  in  case  he  require  a 
commission  to  examine  witnesses,  shall  obtain  and 
serve  an  order  for  such  commission  within  three 
weeks  from  the  filing  of  such  commission.  (L.  &  6. 

17). 

In  case  the  plaintiff  should,  in  either  of  the  pre- 
ceding cases,  obtain  an  order  for  a  commission,  sudi 
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commission  shall  be  returnable  at  latest  on  the  first 
return  of  the  second  term  then  next  following;  and 
the  plaintiff  shall  give  his  rules  to  produce  witnesses 
and  pass  publication  at  the  latest  in  the  same  term, 
iOEid  shall  set  down  his  cause  for  hearing,  and  serve 
die  snbpcena  to  hear  judgment  returnable  in  the 
succeeding  term;  and  if  the  plaintiff  make  default 
herein^  then,  upon  the  defendant's  motk)n  with 
notice,  the  bill  will  be  dismissed  with  costs,  unless 
the  Court  make  special  order  to  the  contrary.  (lb.) 

If  the  plaintiff  duly  serve  his  subpoena  to  rejoin, 
bot  do  not  obtain  and  serve  an  order  for  a  commis- 
sion, then  the  defendant  may,  without  notice,  obtain 
an  order  for  a  commission  returnable  at  the  like 
period  as  the  plaintifiP  is  entitled  to,  and  shall  have 
the  carriage  of  it.  If  the  plaintiff  sue  out  his  com- 
mission, but  neglect  to  execute  and  return  it  as 
above,  the  defendant  b  entitled  to  an  order  of  course 
for  a  commission  returnable  on  the  last  return  of  the 
term  following  that  which  is  allowed  to  the  plaintiff 
for  the  return  of  his  commission.  {lb.) 

The  plaintiff  may  execute  the  commission  in  term 
time,  and  publication  shall  stand  enlarged  till  the 
commission  be  returnable;  and  the  plaintiff  shall  be 
at  liberty  to  set  dovirn  the  cause  in  the  mean  time, 
without  the  necessity  of  inserting  such  directions  in 
the  order  for  the  commission.  (lb,) 

Upon  this  order  it  has  been  determined  that  if  construction 
the  plaintiff  obtain  and  serve  a  subpoena  to  rejoin  ord.  l.  &  s. 
within  due  time,  and  does  not  require  or  obtain  an 
order  for  a  commission,  that  this  order  does  not 
provide  a  remedy  in  case  he  fail  to  proceed  with  the 
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suit,  inasmuch  as  the  obligation  to  enter  the  mles  to 
produce  and  pass  publication,  and  to  set  down  the 
cause,  are  in  words  governed  bj  the  antecedent  "in 
case  he  requires  a  commission."    {Janaway  y.  Fl^ 
UamSi  6  Sim.  77 1  and  Arum,^  5  Sim.  497).     In  sndi 
a  case,  therefore,  the  defendants  must  proceed  to 
dismiss  the  bill  according  to  the  old  practice,  bf 
which  the  defendant  could  not  dismiss  the  bill  after 
service  of  subpoena  to  rejoin;   (but  see  Squirrdl^* 
Squirrell,  3  Swanst.  250,  n.) ;  and  the  only  means 
of  getting  the  suit  disposed  of  was  by  urging  it 
on  to  a  hearing ;  he  was  obliged  to  proceed  to  have 
the  cause  set  down  ad  requisitionem  defendentis,  as 
it  is  technically  called.      For  this  purpose,  after 
waiting  one  dear  term  from  the  service  of  the  snb- 
poena  to  rejoin,  the  defendant  was  entitled  to  enter  a 
rule  to  produce, — ^afler  waiting  another  clear  t^rm 
he  could  enter  the  rule  to  pass  publication, — and  after 
a  further  clear  term,  upon  a  certificate  of  these  pro- 
ceedings, he  was  entitled  to  set  down  the  cause,  ani 
take  out  a  subpoena  to  hear  judgment.     It  was  only 
necessary  to  serve  the  subpoena  on  the  plaintiff's 
clerk  in  court.  (Clarke  v.  Dunn,  5  Madd.  574).    K 
the  plaintiff  failed  to  appear  at  the  hearing,  then  the 
defendant,  on  an  affidavit  of  service  of  the  subpceni^ 
could  have  the  cause  dismissed  with  costs  as  against 
himself,  but  no  decree  could  be  pronounced. 

The  order  under  consideration  applies  only  to  cases 
in  which  the  plaintiff  requires  a  commission.  {SmM 
V.  Oliver,  3  My.  &  Cr.  165).  It  does  not  apply  to  a 
commission  to  examine  witnesses  abroad,  (ff^ 
King  of  Spain  v.  Mendizahal,  5  Sim.  596).    "Wh^ 
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he  plaintiff  obtains  an  order  for  a  commission  to 
zamine  witnesses,  and  serves  it  on  the  defendant, 
is  subsequent  abandonment  of  such  order  will  not 
dthdraw  the  case  from  the  operation  of  this  Or- 
;er.  (Rayson  t.  Lees,  2  Keen.  14).  For  the  course 
f  proceeding  to  be  followed  by  a  defendant  where 
he  plaintiff,  after  serving  a  subpoena  to  rejoin,  does 
lot  proceed  with  the  cause,  see  Anon.,  5  Sim.  497. 

Under  the  same  Order,  a  plaintiff,  though  he  does 
u>t  want  a  commission,  is  not  at  liberty  to  give  a  rule 
0  pass  publication  until  the  expiration  of  three  weeks 
rem  the  service  of  the  subpoena  to  rejoin.  (Flight  v. 
Tones,  7  Sim.  256).  The  provisions  of  this  Order, 
rith  respect  to  serving  subpoenas  to  hear  judgment 
lo  not  apply  to  the  case  of  a  plaintiff  who  does  not 
ue  out  a  commission  to  examine  witnesses.  {Crooke 
.  Trevy,  3  My.  &  Cr.  168).  Where  the  defendant 
lad  neglected  to  take  advantage  of  the  default  of  the 
ilaintiff  until  the  plaintiff  served  a  subpoena  to  rejoin, 
ad  sued  out  a  commission,  and  the  defendant  moved 

0  dismiss  the  bill  for  want  of  prosecution,  on  affida- 
it  that  the  cause  was  not  set  down  for  hearing,  and 
hat  no  rules  were  taken  out  to  produce  witnesses  or 
ass  publication,  the  case  was  held  to  be  within  this 
Mer,  and  the  plaintiff  was  ordered  to  speed  the 
ftuse,  but  the  defendant  was  not  allowed  the  costs  of 
le  application.  {White  v.  Smith,  1  Keen.  381). 

A  party  who  consents  to  dispense  with  this  Order, 

1  some  particulars,  is  not  to  be  considered  as  giving 
p  the  benefit  of  it  altogether,  but  is  entitled  to  en- 
tree such  of  its  requisitions  as  he  has  not  dispensed 
ith.  (Webber  v.  Bolitho,  8  Sim.  240).     The  words 
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"  the  second  term  then  next  following,"  mean,  not  the 
second  term  following  the  undertaking  to  speed,  baft 
following  the  day  on  which  the  order  for  the  com- 
mission to  examine  witnesses  is  served.  (Willismiy. 
Macdonnelly  9  Sim.  400).  The  defendant  befixe 
replication  served  a  notice  of  motion  to  dismiss;  oi 
the  next  day  plaintiff  replied,  and  the  motion  mi 
not  made,  and  consequently  plaintiff  did  not  unde^ 
take  to  speed;  no  subpoena  to  rejoin  was  served,  ui 
the  defendant  again  moved  to  dismiss:  it  was  hdi 
that  neither  the  16th  nor  the  17th  Order  q>pm 
hut  that  the  case  was  governed  hy  the  old  practieei 
{Earl  Ferrers  v.  Shirley,  7  Sim.  484). 


Section  2. 

Undertaking  to  Speed, 

The  plaintiff  failing  to  comply  with  an  undertakiig 
to  speed,  the  Court  will  not  relieve  him  from  tbi 
consequences,  unless  the  failure  was  caused  byin^ 
evitable  accident.  {Whalley  -v.  Pepper,  8  Sim.  203). 
The  plaintiff  need  not  serve  a  subpoena  to  rcjoii 
within  three  weeks  from  the  date  of  his  undertakii| 
to  speed,  unless  he  requires  a  commission  to  examiflt 
witnesses.    {Baniell  v.  Austen,  8  Sim.  19).    Thi 
plaintiff,  upon  motion  to  dismiss  his  hill  for  want  i 
prosecution,  undertook  to  speed,  and  in  pursuance  of 
the  undertaking  filed  a  replication,  and  served  a  snb- 
poena  to  rejoin,  but  he  did  not  move  for  a  commifl' 
sion   to   examine  witnesses;   the  defendant  after* 
wards  moved  to  dismiss  for  want  of  prosecution:  tin 
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otion  was  dismissed  with  costs,  on  the  ground  that, 
ter  the  subpoena  to  rejoin,  the  plaintiff  not  requir- 
g  a  oommission,  the  defendant  might  himself  pro- 
ved with  the  cause,  {dxrdeny.  Manning,  1  Keen.  380). 

Chi  the  26th  of  April,  1838,  the  plaintiff  under- 
lok,  before  replication,  to  speed;  on  the  8th  of 
bj  he  filed  a  replication,  but  he  neither  sued  out 

commission,  nor  did  he  take  any  further  steps; 
a  the   21st  February,   1839,   on   the  motion   of 
lie  defendant,  the  bill  was  dismissed  with  costs 
nr  want  of  prosecution.     {Padmore  v.  Bodfield^ 

Beav.  367).  The  plaintiff  undertook  to  speed, 
cid  the  terms  were,  that  he  should  set  the  cause 
own  for  hearing,  and  serve  a  subpoena  to  hear 
idgment  in  Easter  Term;  he  served  the  subpoena, 
ad  set  down  the  cause  to  be  heard  in  Easter  Term, 
ut  the  subpoena  to  hear  judgment  was  returnable 
I.  Trinity  Term.  This  is  not  a  compliauce  with 
tie  undertaking.  {Burgess  v.  Thompson,  2  Keen. 
62).  A  defendant  is  not  at  liberty  to  give  a  no- 
ioe  of  motion  to  dismiss  until  the  whole  time  al- 
iwed  for  performing  an  undertaking  to  speed  has 
q>ired,  although  performance  has  become  impos- 
ble.  {Whalley  v.  Pepper,  8  Sim.  203). 


Section  3. 

^ect  of  Amendment  as  to  the  Dismission  of  a  Bill, 

If  the  plaintiff  amend  his  bill,  but  state,  by  his  order 
lat  he  requires  no  further  answer,  then,  unless  he  file 
replication  within  eight  days  after  the  bill  amended 

L  2 
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and  notice  given  of  the  ameudmenty  the  defendinti 
if  otherwise  in  a  situation  to  do  so,  may  moye  to  dis- 
miss: if  the  plaintiff  require  an  answer,  but  do  not 
serve  a  subpoena  to  answer  the  amended  biU  withii 
eight  days  after  it  is  amended,  the  defendant  maj 
give  his  notice  to  dismiss.  {Bramston  y.  Carter,  2 
Sim.  458 ;  Cooke  v.  Davies,  I  Turn.  &  Rnss.  309; 
S.  C.  1  Russ.  153,  n).  If  the  plaintiff  do  not  proceei 
upon  his  order  to  amend  within  three  weeks,  the  order 
becomes  void,  and  the  defendant,  as  to  dismissing 
the  bill,  is  in  the  same  situation  as  if  the  order  had 
not  been  made.  (L.  &  B.  14). 

If  the  plaintiff  require  a  further  answer  and  dnh 
serve  his  subpoena  to  answer  the  amended  bill,  theo 
he  has  two  months  after  the  further  answer  is  to  be 
deemed  sufficient.  An  order  to  amend  obtained  in 
violation  of  the  13th  Ord.  (L.  &  B.),  may  be  treatedas 
a  nullity,  and,  though  undischarged,  is  no  answer  to 
an  order  to  dismiss.  {De  Geneve  y,  Hannam,  1  Boss. 
&  M.  494). 

In  a  case  prior  to  the  date  of  Lord  Lyndhurst's 
Order,  t  was  held,  that,  if  between  the  giving  of  the 
notice  to  dismiss  and  the  making  of  the  motion,  the 
plaintiff  obtained  an  order  as  of  course  to  ameoJr 
the  plaintiff  must  pay  the  costs  of  the  motion,  Id 
no  order  could  be  made  upon  it.  {Davenport  t. 
Manners,  2  Sim.  514). 

Under  the  Orders  of  1831,  an  order  to  amend 
obtained  after  notice  of  motion  to  dismiss,  but  served 
before  the  motion  is  made,  is  an  answer  to  the  mo* 
tion,  but  the  plaintiff  must  pay  the  costs  of  tlie 
motion.  {Peacock  v.  Lievier,  5  Sim.  553).     A  plain* 
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tiff  haying  obtained  an  order  of  course  to  amend 
ifter  the  time  limited  for  that  purpose  had  expired, 
md  the  defendant  being  in  a  condition  to  move  to 
dismiss  for  want  of  prosecution:  it  was  held,  that  a 
notice  of  motion  to  discharge  the  irregular  order  and 
to  dismiss  the  bill  was  not  irregular  on  the  ground 
of  multifariousness.  {Traile  v.  BtM^  1  Beay.  475). 
Two  of  the  defendants  had  answered  the  bill,  but  the 
other  defendants  had  not;  the  former  being  in  a 
situation  to  move  to  dismiss,  gave  notice  accord- 
ingly; the  next  day  plaintiff  obtained  as  of  course, 
and  served,  an  order  to  amend:  it  was  held  that 
this  order  was  obtained  regularly,  and  the  motion  to 
dismiss  was  revised.  {Att.-Gen,  v.  Kemp,  8  Sim. 
208). 

Section  4. 

"Effect  of  Abatement  by  the  Death  of  Plaintiff  or 

Defendant, 

Where  a  suit  before  decree  abates  by  the  death 
of  a  sole  plaintiff  or  defendant,  the  plaintiff  or  his 
lepresentatives  may  revive  or  not  as  they  are  ad- 
Tised;  but  if  they  drop  the  suit,  neither  the  de- 
fendant nor  his  representatives  can  dismiss  or  com- 
pel them  to  revive.  If  the  plaintiff  become  bank- 
rupt, the  Court  will  order  his  assignees  to  file  a 
supplemental  bill  within  a  given  time,  or  in  default 
that  the  bill  be  dismissed.  {Wheeler  v.  Malins,  4 
Madd.  114;  Porter  v.  Cox,  5  Madd.  80).  It  does 
not  appear  to  be  settled  whether  this  motion  can  be 
made  before  the  defendant  is  in  a  situation  to  dis- 
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miss.  {Sharp  y.  Hullett,  2  Sim.  &  Sta.  496).  b 
a  bill  for  discoverj  the  defendant  is  entitled  to  the 
usual  order  for  costs,  notwithstanding  the  plaiutifTi 
bankruptcy.  (Hibbersan  t.  Fielding,  2  Sim.  &  Sta. 
371).  If  one  of  several  plaintifBs  die,  the  defendant 
may  move  that  the  plaintiffs  shall  revive  witfam  t 
given  time,  or  that  the  bill  may  be  dismissed  witii 
costs,  (Adamson  v.  H(dl,  Tarn.  258),  and  the  notice 
of  motion  may  be  served  on  the  plaintiff's  deik  in 
court.  If  one  of  several  plaintiffs  become  bankmply 
the  defendant  may  move  to  dismiss  in  the  usual  way, 
without  serving  the  assignees.  (Sharpe  v.  HuUettt  2 
Sim.  &  Stu.  496;   Caddick  v.  Mason^  1  Sim.  501). 

A  defendant,  notwithstanding  his  bankruptcy, 
may  dismiss  for  want  of  prosecution,  and  the  only 
question  is  as  to  costs,  which  does  not  appear  to 
have  been  distinctly  decided;  {Rhodes  v.  Spear^  4 
Madd.  52;  Monteith  v.  Taylor,  9  Ves.  616);  but 
on  principle  there  seems  to  be  no  reason  why  the 
bill  should  not  be  dismissed  with  costs  in  the  usual 
manner. 

When  a  plaintiff  revives,  and  the  bill  of  revivor  r^ 
quires  an  answer,  the  defendant  cannot  move  to  dis- 
miss until  two  months  after  the  answer  is  to  be 
deemed  sufficient;  if  no  answer  be  required,  the  de- 
fendant, as  soon  as  he  is  otherwise  in  a  condition  to 
do  so,  may  move  to  dismiss.  The  filing  of  a  bill  rf 
revivor  is  not  an  adoption  of  the  original  suit,  unless 
an  order  of  revivor  be  obtained.  The  party  reviving 
has  a  locus  poenitentiee, — having  filed  the  bill  of  re- 
vivor, he  may  then  pause,  and,  if  he  do  not  adopt  the 
original  suit,  is  not  liable  to  the  costs  of  it.    Howe 
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an  executor  haying  filed  a  bill  of  reviyoT,  but  not  ob« 
taining  an  order  to  reyiye,  a  motion  by  the  defend- 
ant that  the  executor  might  reyiye  within  a  giyen 
time  or  both  bills  be  dismissed  with  costs  to  be  paid 
hy  the  executor,  was  granted  only  as  to  the  bill  of 
reyiyor.  (Troward  y.  Bingham,  4  Sim.  483,  oyer- 
mling  Bolton  y.  Bolton,  2  Sim.  &  Stu.  371).  An 
order  to  dismiss  obtained  after  an  abatement,  al- 
tbough  irregular,  is  not  to  be  treated  as  a  nullity, 
and  therefore  that  order  must  be  discharged  before 
the  plaintiff  can  reyiye.  {Boddy  y.  Kent,  1  Mer. 
361).  After  decree,  if  a  bill  of  reyiyor  be  filed,  and 
the  plaintiff  do  not  reyiye,  the  motion  should  be  that 
the  plaintiff  may  reyiye  within  a  giyen  time,  or  that 
the  defendant  may  be  at  liberty  to  draw  up  the  order. 
{Gordon  y.  Bertram,  I  Mer.  154). 


Section  5. 

Effect  of  Special  Circumstances, 

Under  the  old  practice  the  only  answer  to  an  ap- 
plication to  dismiss  the  bill  for  want  of  prosecution 
was  an  undertaking  to  speed  the  cause;  special  cir- 
cumstances could  not  be  taken  adyantage  of  by  way 
of  answer  to  this  application;   (Lyony.  Dumbell,  11 

Ves.  608;  Bligh  y. ,  13  Ves.  455;  Steadman  y. 

EUis,  4  Madd.  240);  hencie,  if  the  defendant  had 
eyen  become  bankrupt,  ana  the  plaintiff  could  haye 
all  the  relief  he  sought  by  the  suit  under  the  bank- 
niptcy>  yet  the  plaintiff  must  either  dismiss  the  bill 
and  go  in  under  the  bankrt^tcy,  or  undertake  to 
speed,  and  make  the  assignees  parties.    (J\iont€ith 
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T.  Taylor f  9  Ves.  615;  Rhode  y.  Speare,  4  Madd. 
51). 

The  same  principle  must  apply  under  the  New 
Orders,  and  the  only  answer  to  sach  an  application 
is  the  undertaking  that  the  plaintiff  will  file  his  re- 
plication, and  serve  his  suhpoena  to  rejoin,  or  heir 
the  cause  on  bill  and  answer,  unless  he  can  satisfy 
the  Court  that,  notwithstanding  all  due  diligence,  he 
has  been  unable  to  get  in  all  the  answers.  (Vent  t. 
Pacey,  3  Sim.  382). 

After  demurrer  allowed  with  liberty  to  amend,  the 
plaintiff  may  have  his  bill  dismissed  on  payment  of 
£5,  the  costs  of  the  demurrer.  (Edwards  v.  Eir 
wards,  f)  Madd.  255). 

On  moving  to  dismiss  for  want  of  prosecution,  it 
is  not  necessary  the  six  clerk's  certificate  of  no  pro-  \ 
ceedings  within  the  time  limited  should  be  had  be- 
fore the  motion  is  made,  but  it  must  be  produced  to 
the  Registrar  before  he  will  draw  up  the  order;  {WilU 
V.  Pugh,  10  Ves.  402;  Att.-Gen.  v.  Fitich,  1  Ves-ft 
Beav.  368;  King  \,Noely  5  Madd.  13;  Reynolds  y» 
Nelson,  5  Madd.  60) ;  in  which  two  last  cases  the 
certificate  is  stated  erroneously  to  be  given  by  the 
clerk  in  court,  who  has  no  authority  to  grant  a  c^' 
tificate. 

Section  6. 

Costs, 

The  plaintiff  may  dismiss  the  bill  at  any  time 
before  the  decree  upon  payment  of  costs,  and  before 
the  appearance  of  the  defendant  without  costs;  (Fi- 
delle   v.  Evans,  1  Cox,  27);  and  it  has  been  re- 
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oentlj  determined  that  a  plaintiff  is  entitled,  at  any 
time  before  the  cause  has  been  actually  heard^  to  dis- 
miss the  bill  on  payment  of  costs;  but  a  plaintiff 
cannot  of  course  obtain  an  order  to  dismiss  his  bill 
upon  payment  of  costs^  where  such  dismissal  may 
prejudice  the  defendant;  and  where  a  plaintiff^  in  a 
cross-suit,  obtained  an  order  as  of  course  to  dismiss 
liis  bill  after  the  original  bill  and  the  cross-bill  had 
"been  set  down  to  be  heard  together,  the  order  was 
leld  to  be  irregular.    (Booth  v.  Leyceater,  1  Keen. 
247).     A  bill  having  been  dismissed,  with  costs,  on 
the  non-appearance  of  the  plaintiff's  solicitor,  the 
cause  was,  upon  a  petition  supported  by  affidavit, 
ordered,  under  the  circumstances,  to  be  set  down 
again  to  be  heard  upon  payment  of  costs  by  the 
plaintiff.  (Hale  v.  Lewis,  2  Keen.  318). 

After  decree,  the  bill  cannot  be  dismissed  even  by 
consent,  except  upon  a  rehearing  or  an  appeal.  (Lash^ 
ley  V.  Hogg,  1 1  Ves.  602).  Whether  a  pauper  plain- 
tiff can  dismiss  without  payment  of  costs  does  not 
aeem  to  be  quite  clear.  (Pearson  y.Belchier,  3  Bro.  C. 
C.  87,  Belt's  ed.).  One  co-plaintiff  can  dismiss  the  bill 
upon  payment  of  costs  without  the  consent  of  the 
others,  or  even  notice  to  them ;  (Longdate  v.  Langdale, 
13  Yes.  167);  but  the  plaintiffs  thus  withdrawing  from 
the  suit  will  be  put  upon  terms  so  as  not  to  injure  the 
other  plaintiffs.  (HolMrk  v.  HolMrk,  4  Madd.  50). 

The  general  rule  is,  that  where  a  bill  is  dismissed 

for  want  of  prosecution,  it  shall  be  dismissed  with 

costs.      This  rule,  like  every  other,  willbend  to 

circumstances.     Thus,  where,  after  the  filing  of  the 

bill>  the  defendant  took  the  benefit  of  the  Insolvent 

l3 
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Debtors'  Act,  and  in  his  schedule  admitted  tbe 
plaintiff  to  be  a  creditor  for  the  subject-matter  of  the 
suit ;  the  defendant  afterwards  moved  to  dismiss 
the  bill  for  want  of  prosecution,  with  costs.  The 
Court  ordered  the  bill  to  be  dismissed,  but  without 
costs,  the  defendant  having  by  his  own  act  destroyed 
the  subject-matter  of  the  suit.  {Blanahard  v.  BreWy 
10  Sim.  240). 

Where  a  plaintiff  files  a  replication,  after  being 
served  with  notice  of  motion  to  dismiss,  but  before 
the  order  is  made,  no  order  ought  to  be  made  on  the 
motion,  except  for  the  plaintiff  to  pay  the  costs  of  it. 
{Corporation  of  Dartmouth  v.  Holdsworth^  9  Sim. 
383).  In  a  similar  case,  the  plaintiff,  after  filing 
the  replication,  informed  the  defendant  that  he  had 
done  so,  but  did  not  tender  the  costs  of  preparing 
and  serving  the  notice  of  motion.  It  was  held  that  tbe 
defendant  was  entitled  to  the  costs  of  the  motion. 
(Att.'Gen.  v.  Cooper,  Id.  379). 

Id  general,  the  defendant  cannot  move  to  dismiss 
the  bill  till  he  has  put  in  his  answer;  but  in  Adamum 
V.  Hall,  (Turn.  258),  one  of  the  coplaintiffs  having 
died,  by  which  the  defendant  was  precluded  from 
putting  in  an  answer,  the  Lord  Chancellor  intioiated 
his  opinion,  that  the  plaintiff  must  submit  to  haft 
the  bill  dismissed,  or  must  revive.  When  there  are 
two  plaintiffs,  and  one  becomes  bankrupt,  the  biU 
may  be  dismissed  upon  the  usual  motion;  (Caddkk 
V.  Masson,  1  Sim.  501);  but  where  there  is  only  one 
plaintiff  who  becomes  bankrupt,  the  proper  course  ifl» 
it  seems,  to  move  that  the  bill  be  dismissed  without 
costs  within  a  limited  time,  unless  the  assigi^ees  fife 
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a  supplemental  bai;  (Sharpey.  HMett,  1  Sim.  496); 
but  it  appears  the  Court  would  not  allow  the  bOl  to 
dismissed  at  an  earlier  period  than  it  would  have 
done,  had  the  plaintifif  not  become  bankrupt.  (lb.) 


CHAPTER  XXVIII. 

STAY   OF   PROCEEDINGS. 


1.  Stay  of  Proeeedingt  in  a 
Second  SuU,  227. 


2.  Stay  qf  further  Proceed' 
inge,  231. 


Section  1. 

Stay  of  Proceedings  in  a  Second  Suit. 

Where  there  is  a  prior  decree  and  a  second  suit  for 
the  same  accounts,  and  no  further  relief  sought  than 
ean  be  had  before  the  Master  under  the  first  suit,  the 
proper  course  is  not  to  answer,  but  to  move  that  the 
proceedings  in  the  second  suit  may  be  stayed,  and  that 
the  plaintiff  may  go  in  before  the  Master  in  the  first 
suit.  If  the  second  suit  pray  for  further  relief  than 
can  be  had  in  the  first  suit,  then  the  defendant  must 
answer;  and  the  proper  course  is  to  insist,  in  the 
answer,  upon  the  first  suit  as  a  bar  to  a  second  de- 
cree for  the  same  objects.  Thus,  where,  after  a  de- 
cree for  the  administration  of  assets  in  an  amicable 
suit,  a  creditor  had  filed  a  bill  praying  the  usual  ac- 
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counts  (which  had  been  directed  by  the  first  de- 
cree)^ and  also  to  have  the  assets  marshalled  (whidi 
was  not  prayed  for  or  decreed  in  the  first  suit), 
the  Court  made  a  second  decree,  directing  the  usual 
accounts  and  the  assets  to  be  marshalled,  with  Ubertj 
to  the  Master  to  use  the  accoupts  taken  under  the 
former  decree.  (Pott  v.  Gallini,  1  Sim.  &  Stu.  206). 
There  being  two  suits  to  take  executors'  acconnts» 
and  a  decree  by  consent  having  been  obtained  in  the 
second,  on  motion  the  proceedings  in  the  first  suit 
were  stayed,  and  the  prosecution  of  the  second  given 
to  the  plaintiff  in  the  first.  {Hawkes  y.  Barrett^ 
5  Madd.  171).  In  Anson  v.  Towgood,  and  Shepherd 
y.  Towgoodf  on  a  motion  in  the  first  suit  to  stay 
proceedings  in  the  second,  the  Vice-chancellor  said, 
^'  If  the  second  had  sought  only  the  same  decree  as 
the  first,  the  Court  would  have  interfered  to  protect 
the  trust  estate  from  unnecessary  expense,  having 
the  means  to  secure  to  the  second  plaintiff  the  same 
advantage  under  the  first  decree,  as  if  he  had  himself 
obtained  a  decree.  But  the  second  suit  has  a  fiorther 
object,  and  the  plaintiff  may  be  entitled  to  a  very 
different  decree*,  and  the  prior  decree  is  therefore 
no  reason  why  the  second  suit  should  not  be  prose- 
cuted. (6  Madd.  374). 

A  residuary  legatee  filed  a  bill  against  the  personal 
representatives  of  a  testator  for  an  accomit  and  pay- 
ment; before  decree  in  that  cause,  a  creditor  of  the 
testator  upon  a  bond,  in  respect  of  which  no  interest 

*  Seethe  decree,  accordingly,  of  Sir  Thomas  Plainer,  M.  R*r 
1  Ross.  &  Tom.  393. 
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had  been  paid,  or  acknowledgment  of  debt  made,  for 
upwards  of  twenty  years,  filed  a  creditor's  bill  against 
the  same  representatives,  and  the  defendants,  by 
their  answer  to  the  second  bill,  admitted  the  exist- 
ence of  the  bond  debt ;  afterwards  the  plaintiff  in  the 
£rst  cause  obtained  the  common  decree  in  a  residuary 
l^;atee*s  suit,  and  the  defendants  thereupon  moved 
for  and  obtained  an  order,  that  all  further  proceed- 
ings in  the  second  cause  might  be  stayed:  the 
Lord  Chancellor,  on  appeal,  discharged  the  order, 
and  in  the  second  cause  made  the  common  decree  in 
a  creditor's  suit,  and  directed  the  report  to  be  made 
in  both  causes.  {Btidgen  y.  Sage^  3  My.  &  Cr.  683). 

Where  two  suits  are  instituted  in  the  Court  of 
Chancery,  the  Court  will  not  interfere  and  restrain 
the  second  suit,  on  a  suggestion  that  both  suits  are 
for  the  same  matter,  nor  direct  an  inquiry  as  to  the 
fact;  the  regular  way  of  obtaining  this  reference 
being  by  plea;  {Murray  v.  Shadwell,  17  Ves.  353); 
except  where  several  bills  are  brought  by  the  same 
persons,  or  in  the  case  of  an  infant,  where  several 
bills  are  brought  by  several  prochein  amys :  for  where 
the  infant  is  interested  in  the  suit,  the  Court  will  in- 
terpose and  stay  proceedings  on  one  of  the  bills;  but 
the  rule  of  the  Court  has  never  been  carried  fnrther, 
nor  could  it  be  without  the  Court  acting  arbitrarily; 
"  for  every  person  in  a  free  country,  as  this  is,  has 
a  right  to  bring  his  suit,  and  be  heard."  (Per  Lord 
Hardwicke  in  Gage  v.  Bulkley^  Amb.  103).  In  the 
case  of  infants  such  a  motion  is  of  course.  (Sullivan 
V.  Sullivan,  2  Mer.  40). 

Where,  on  a  reference  whether  two  suits  be  for 
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the  same  matter,  the  Master  reports  in  fayourof  one, 
the  Court  will  not  dismiss  the  other  hefore  decree, 
unless  by  consent,  because  non  constat  that  a  decree 
will  ever  be  obtained.  (Mortimer  v.  West,  1  Swanst 
358). 

The  principle  of  interposing  in  this  manner  ex- 
tends also  to  cases  where  the  plaintiff  is  harassed  by 
a  second  suit  in  another  Court  of  Equity;  and  even 
to  cases  where  the  same  matter  is  litigated  before 
any  other  tribunal  in  this  country,  or  before  a  tribu- 
nal in  Ireland,  (Harrison  v.  Gnmey,  2  Jac.  &  Walk. 
563),  Scotland,  (Busby  v.  Mundayy  5  Madd.  297)> 
or  one  of  our  colonies;  (Beckford  y.  Kembley  1  Sim. 
&  Stu.  7) ;  but  as  the  interposition  by  injunction  in 
these  cases  is  a  matter  of  indulgence  to  the  party 
seeking  this  relief,  it  is  usually  granted  upon  the 
terms  of  the  plaintiff  submitting  to  such  order  in 
the  restrained  suit  as  the  Court  may  think  reason- 
able; (see  the  order  in  Beckford  v.  Kemble,  1  Sim.& 
Stu.  16;  and  see  also  Busby  v.  Munday,  5  Madd. 
309) ;  and  if  it  appear,  on  the  whole,  that  the  mat- 
ter in  litigation  can  be  more  effectually  disposed  of 
in  the  foreign  court,  the  Court  of  Chancery  will  re- 
verse its  ordinary  mode  of  proceeding,  and  direct 
that  the  suit  there  pending  shall  be  adjourned  till  a 
determination  is  made  in  the  foreign  court.  (Elliott 
V.  Lord  MintOy  6  Madd.  16). 

After  two  suits  have  been  instituted  on  the  behalf 
of  an  infant,  and  a  decree  has  been  obtained  in  the 
second,  it  is  not  usual  to  refer  it  to  the  Master  to 
inquire  which  is  most  for  the  benefit  of  the  infant, 
on  account  of  the  difficulty  which  may  arise  from 
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he  circumstance  of  no  decree  being  ever  obtained  in 
he  first  cause.  {Taylor  v.  Oldham,  Jac.  528).  It 
requentlj  happening,  however,  in  these  cases,  that  the 
econd  suit  is  amicable,  the  decree  taken  by  consent, 
nd  the  whole  suit  a  contrivance  to  place  the  con« 
[act  of  the  proceedings  in  the  hands  of  the  defend- 
fit's  friends,  the  practice  appears  to  be,  to  convert 
he  second  into  an  adverse  suit,  by  giving  the  con- 
lact  of  it  to  the  next  friend  in  the  first  suit,  rather 
han  trust  to  the  chance  of  the  first  suit  coming  to  a 
learing.  (See  the  order  in  Taylor  y.Oldham,ld,529). 
It  may  happen  that  a  suit  is  instituted  for  an  in- 
ant  in  a  case  where  sueh  a  suit  is  wholly  unneces- 
my,  or  even  injurious  to  his  interests.  It  is,  how- 
fver,  so  essential  for  the  protection  of  infants  that 
luits  on  their  behalf  should  not  be  discouraged,  that 
he  Court  will  not  direct  an  inquiry  whether  it  be 
or  the  infant's  benefit,  unless  there  be  a  strong  case 
)f  no  benefit  or  improper  motive.  (Stevens  y,  Stevens, 
)  Madd.  97;  Richardson  v.  Miller,  1  Sim.  133). 
\jid  this  reference  will  not  be  granted  on  the  appli- 
Ation  of  the  next  friend  himself,  on  the  principle, 
hat,  in  commencing  such  a  suit,  there  is  an  implied 
mdertaking  on  his  part  that  the  suit  he  has  so  com- 
nenced  is  for  the  benefit  of  the  infant.  (Jones  v. 
Powell,  2Mer.  141). 


Section  2. 

Stay  of  further  Proceedings, 

Where  a  debt  is  claimed,  or  a  demand  made  in 
suit,  and  the  defendant,  admitting  his  Uability, 
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offers  to  pay  the  debt,  or  comply  with  the  demand, 
and  to  pat  the  plaintiff  in  the  same  sitoation  as  he 
would  have  been  in,  if  the  liability  had  been  satisfied 
without  suit,  the  Court,  on  motion,  will  stay  all  fur- 
ther proceedings.  By  a  recent  case  proceedings  in 
a  creditor's  suit  were  stayed  as  against  some  defend- 
ants on  payment  of  one  of  the  plaintiff's  debts,  on 
which  alone  the  defendants  applying  were  liabk^ 
and,  under  very  special  circumstances,  without  costs. 
(Holden  v.  Kynaaton,  2  Beav.  204).  A  bill  had  been 
dismissed  for  want  of  prosecution;  before  the  oosts 
were  paid  the  defendant  died,  and  the  plaintiff  filed 
another  bill  for  the  same  object  against  the  defend- 
ant's executor;  the  proceedings  in  the  latter  suit 
were  stayed  until  the  costs  of  the  former  were  paid. 
(Spires  v.  Sewell,  5  Sim.  193). 


CHAPTER  XXIX. 

ELECTION. 


1.  The  New  Order,  232. 
2.  Plaintay proceeding  both  at  Law  and  in  Equity^  234. 


Section  1. 

The  New  Order. 
After  decree  the  Court  has  always  had  jofi^ 
diction^  at  the  instance  of  a  defendant,  to  injoin 
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ptamtiff  fifom  proceeding  in  another  court  in 
ect  of  the  same  matter;  and  now,  hy  the  first 
je  (Wers  of  the  Idth  May,  1839,  it  is  or- 
*^"  That  in  all  cases  in  which  it  shall  he 
ged  that  the  plaintiff  is  prosecuting  the  defend- 
^  this  Court,  and  also  in  some  other  Court  for 
wme  matter,  the  defendant,  in  eight  days  after 
^hTi  ^^^^^  ®'  farther  answer  to  the  plaintiffs 
Shan  be  entitled,  as  of  course,  on  motion  or  pe- 
?'  *o  the  usual  order  for  the  plaintiff  to  make  his 
Jon  in  which  Court  he  will  proceed,  with  the 
1  directions  in  that  behalf,  unless  the  phiintiff 
.before  the  expiration  of  the  same  eight  days, 
delivered  exceptions  to  the  defendant's  answer, 
ye  referred  his  further  answer  on  former  excep- 

And  in  case  the  plaintiff  shall  have  delivered 
exceptions,  or  referred  the  defendant's  further 
r  within  such  time,  the  defendant  shall  be  at 
''  ^y  notice  in  writing,    to  be  served  on  the 
ff 's  clerk  in  court,  to  require  the  plaintiff  to 
*  the  Master's  report  on  such  exceptions, 
four  days  from  the   service  of  such  notice, 
the  plaintiff,  being  so  served  with  such  no- 
ilJ  not  procure  the  Master's  report  in  four 
?ordingIy,  or  if  the  exceptions  shall  not  be 

the  defendant  shall  then  be  entitled,  as  of 
Q  motion  or  petition,  to  the  usual  order  for 
tiff  to  elect  in  v^hich  Court  he  will  proceed, 

usual  directions.      But  in  either  of  such 

plaintiff  sball  be  at  liberty  to  move  that 
Jr  may  be  discharged  on  the  merits  con- 
he  answer."      After  decree  here  the  plain- 
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tifF  cannot,  except  by  leave  of  the  Courts  proceed 
in  another  court  in  respect  of  the  same  matter,  even 
though  such  proceedings  are  merely  auxiliary.  {Wed- 
derbumv.  Wedderbum^  2  Beav.  208). 

Where  a  plaintiff  is  prosecuting  his  right,  botii  it 
law  and  in  equity,  against  the  same  party,  and  it  is 
uncertain  in  which  court  the  right  must  ultimately  be 
decided,  although  that  is  not  a  case  in  which  the  cl^ 
fendant  can  put  the  plaintiff  to  his  election  under  tk 
18th  of  Lord  Bacon's  Orders,  the  Court  will  not 
permit  him  to  proceed  simultaneously  in  bothcoortS) 
but  will  leave  him  at  liberty  to  choose  in  which  court 
he  will  first  proceed,  and  in  the  mean  time  will  sus- 
pend the  proceedings  in  the  other.  {Royley,  Wj/nM, 
5  Jur.  1002— C). 


Section  2. 

Plaintiff  proceeding  both  at  Law  and  in  Equity. 

Where  the  plaintiff  is  proceeding  both  at  law  and 
in  equity  for  the  same  matter,  the  Court,  on  the  ap- 
plication of  the  defendant,  will  order  him  to  elect. 
(See  the  Ord.  Ben.  M.  O.  29).  The  plaintiff  is  notit 
liberty,  after  an  order  for  election,  to  proceed  either  at 
law  or  in  equity,  but  the  Court,  in  the  particular  cir- 
cumstances of  each  case,  will  give  liberty  to  proceed 
as  those  particular  circumstances  require;  accord- 
ingly, in  some  of  the  orders  the  party  has  been  al- 
lowed to  proceed,  in  others  he  has  been  directed  to 
give  judgment,  with  an  express  restraint  against 
taking  out  execution.     {Carrick  v.  Toung^  2  Swanst 
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243).  If  it  be  insisted  on  the  part  of  the  plaintiff 
that  the  two  suits  are  not  for  the  same  purpose,  it 
will  be  referred  to  the  Master  to  inquire  into  the 
fact.  (See  the  Ord.  Ben.  M.  O.  30).  After  a  de- 
cree in  a  creditor's  suit,  the  Court  will  restrain  a 
creditor  of  the  testator  from  proceeding  at  law 
against  the  assets,  but  not  from  proceeding  against 
the  executors  personally.  (Kent  v.  Pickering^  5 
Sim.  569).  Although  the  time  .for  excepting  to 
the  answer  to  an  original  bill  may  have  expired,  yet, 
if  the  plaintiff  amends  his  bill,  the  defendant  cannot 
obtain  an  order  for  the  plaintiff  to  elect  whether  he 
will  proceed  at  law  or  in  equity,  until  the  time  for 
excepting  to  the  answer  to  the  amendments  has 
expired.  Whether  that  time  is  to  be  computed  ac- 
cording to  the  old  practice  or  the  New  Orders — 
Qu.?  (Leicester  v.  Leicester ^  10  Sim.  87). 
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CHAPTER  XXX. 

COMMON    INJUNCTION. 


1 .  "Effect  of  Lord  Brougham*  9 

Orders,  236. 

2.  Ir^unction  for   want    of 

Appearance,  237. 

3.  Injunction  for  want    of 

Answer,  238. 

4.  Of  the  Motion  for  an  In- 

junction, 239. 


5.  Service  of  the  h^metitm, 

241. 

6.  Effect  qf  the  It^midkith 

242. 

7.  Extended  I^funetum^ 

8.  Dissohinff  the  Injtmeti9»i 

248. 

9.  Interpleading  Suits,  253. 


Section  1. 
Effect  of  Lord  BraughanCs  Orders. 

The  injunction  for  want  of  appearance  or  answer 
is  called  the  common  injunction.  By  the  10th 
of  Lord  Brougham's  Orders,  it  is  ordered,   "that 

*  in  every  cause  for  an  injunction  to  stay  proceed- 
'  ings  at  law,  if  the   defendant  do  not   plead,  an- 

*  swer,  or  demur  to  the  plaintiff's  bill  within  eigbt 
'  days  afler  appearance,  the  plaintiff  shall  be  en- 

*  titled,  as  of  course,  upon  motion,  to  such  injuIl^ 

*  tion;"  and  by  the  11th,  "that  where  a  common 
'  injunction  for  want  of  answer  is   awarded,  the 

*  order  shall  recite,  as  the  ground  for  granting  the 

*  same,  that  the  defendant  has  omitted  to  put  in  his 

*  answer,  plea,  or  demurrer,  within  the  time  limited 
'  by  the  Court  in  that  behalf." 
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The  practice  as  to  obtaining  the  common  injmic- 
ion  to  stay  proceedings  at  law  is  not  substantiaUy 
iltered  by  these  orders.  By  the  former  practice  the 
njunction  went  as  of  course,  if  the  defendant  took 
mt  an  order  for  time;  but  it  being  no  longer  neces- 
uuy  to  take  out  an  order  for  time,  it  became  neces- 
:ajry  to  make  this  provision  in  order  to  meet  the 
odgency  growing  out  of  the  change  of  practice.  The 
ajanction  to  stay  proceedings  at  law  is  granted  of 
onrse,  if  the  defendant  do  not  appear  or  answer  within 
he  time  limited,  except  he  demur,  and  then  if  the 
lemurrer  be  disallowed,  {Francklynv.ThomaSy  3  Mer. 
S34) ;  or  plead  and  the  plea  be  overruled ;  {Humphreys 
\  Humphreys,  3  P.  W.  396) ;  or  refer  the  bill  for  scan- 
lal  or  impertinence,  and  the  Master  report  in  favour 
if  the  bill,  (Martyn\,Brouffhton,  3  Swanst.  232) ;  the 
njunction  follows  of  course.  Although  it  is  gene- 
ally  of  great  consequence  for  the  plaintiff  to  get  his 
njunction  immediately,  and  though  the  defendant 
aay  plead  or  demur  merely  to  gain  time,  yet  the 
]lourt  will  not  advance  the  plea  or  demurrer  unless 
ery  pressing  reasons  be  shown.  (Jones  y.  Taylor, 
!  Madd.  182;  Anon.  1  Madd.  557). 


Section  2. 

Injunction /or  Want  of  Appearance, 

If  the  injunction  be  issued  for  want  of  appearance, 
he  plaintifiP  must  leave  an  office  copy  of  the  affida- 
it  of  the  service  of  subpoena  with  his  clerk  in  court, 
nth  instructions  to  issue  an  attachment  prepara- 
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tory  to  an  application  to  the  Court  for  an  injimc* 
tion.  The  attachment,  though  issued,  is  not  to 
he  executed.  If  the  injunction  be  for  want  of  an- 
swer, an  attachment  must  in  hke  manner  he  issued 
hut  not  executed.  (Cousins  ▼.  Smith,  13  Ves.  i67). 
If  the  defendant  he  resident  abroad,  to  entitle  the 
plaintiff  to  an  injunction,  there  must  be  an  affidavit 
of  merits,  (that  is  to  say),  the  plaintiff  must  yenfy 
the  material  allegations  of  the  bill  by  affidavit.  (Not- 
ris  y.  Kennedy,  1 1  Ves.  567).  If  some  of  the  defend- 
ants are  resident  abroad,  and  the  others  in  ihii 
country,  the  Court  will  not  grant  the  injunctioa  up- 
on the  latter  being  in  contempt  for  want  of  answer, 
until  there  is  an  appearance  or  default  of  appearance 
of  the  rest,  notwithstanding  the  usual  affidavit. 
{Whiter.  Kleversy  18 Ves. 471). 


Section  3. 

Injunction  for  Want  of  Answer, 

An  answer,  for  the  purpose  of  being  good  cause 
against  the  granting  of  a  motion  to  extend  the  com- 
mon injunction  to  stay  trial,  or  for  an  attachment 
and  injunction,  must  be  filed  at  the  latest  by  eight 
o'clock  in  the  evening  before  the  seal  day — the  prin- 
ciple of  the  Court  seeming  to  be,  that,  as  the  order 
for  an  injunction,  or  to  extend  an  injunction,  or  for 
an  attachment,  is  to  be  considered  as  made  on  the 
very  earliest  moment  of  the  seal  day,  the  answer,  b 
order  to  be  used  as  an  objection  to  the  issuing  of 
these  orders,  must  be  filed  on  the  preceding  day; 
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[Bruce  v.  WMy  2  Mer.  474);  and  therefore,  an 
iiuwer  sworn  the  day  before,  but  owing  to  a  mistake 
as  to  the  office  hours,  not  filed  till  the  morning  of 
the  seal  day,  though  put  on  the  file  at  the  earliest 
possible  moment,  will  not  do;  (Ihbotson  y.  Booth,  I 
Sim.  103);  and  therefore,  also,  an  answer  filed  on 
the  seal  day  is  too  late  to  prevent  a  motion  to  ex- 
tend the  common  injunction,  although  the  motion, 
owing  to  the  pressure  of  business,  was  not  made  till 
the  day  after.  {Whitehouse  y.  Hickman,  1  Sim.  & 
Stu.  103;  and  seeManninffT,  Adamaon,  1  Sim.  .510). 
The  Master's  report  is  a  nullity  till  it  is  filed, 
(Bea.  Ord.  Ch.  292);  and  therefore  an  injunction 
obtained  as  for  want  of  answer,  after  the  Master 
has  signed  his  report  of  its  insufficiency,  but  before 
it  has  been  ffied,  is  irregular.  (^Wt/nne  y.  Jackson, 
2  Sim.  &  Stu.  226). 


Section  4. 

Of  the  Motion /or  an  Injunction. 

It  may  be  observed  generally,  that  the  Court  will 
not  grant  an  injunction  except  on  a  bill  filed,  asking 
for  it  in  the  prayer  for  relief,  {Savory  y.  Byer,  Amb. 
70),  and  also  in  the  prayer  of  process;  {Woody,  Bea- 
dell,  3  Sim.  273);  but  if,  after  a  decree,  the  defend* 
ant  act  in  opposition  to  it,  and  in  a  manner  hkely  to 
occasion  irreparable  mischief,  the  Court  vrill  Uien 
grant  an  injunction,  although  there  may  be  no 
prayer  for  it. 

Formerly  an  injunction,  unless  it  were  to  stay  waste. 
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could  only  be  moved  for  on  a  seal  day;  and  though 
motions  were  continned  till  the  following  day,  that' 
did  not  thereby  become  a  seal  day,  and  no  injunctiim 
could  then  be  moved  for  which  the  party  was  not 
prepared  to  move  on  the  seal  day;  {Rowe  y.  /or- 
rold,  5  Madd.  45);  hut  now  the  Court  will  grant 
the  common  injunction  on  any  day,  although  out  of 
term,  and  not  a  seal  day  or  a  continuation  of  the 
seal.  (ReeceY.  Humble,  10  Sim.  117;  Brierleyy. 
JFalmsley,  1  Keen.  141).  It  may  be  regularly  ob- 
tained any  day  on  which  the  Court  is  sitting.  {Tie 
Earl  of  Chesterfield  v.  Bond,  2  Beav.  263). 

The  order  for  an  injunction  on  a  dedimus  was  in 
the  following  form: — "  Forasmuch  as  this  Court  was 
'  this  present  day  informed  by  Mr.  K.,  being  of  the 
'  plaintiff's  counsel,  that  the  defendant  being  served 

*  with  process  to  appear  to  and  answer  the  plaintiff's 

*  bill,  hath  appeared  accordingly;  but  for  delay  hath 

*  craved  a  commission  to  answer  in  the  country; 
'  and  yet  in  the  mean  time  prosecutes  the  plaintiff  at 
'  law  for  the  matters  in  the  plaintiff's  bill  complain- 
'  ed  of:  It  is  thereupon  ordered,  that  an  injunction 
'  be  awarded  for  stB.y  of  the  said  defendant's  pio- 
'  ceedings  at  law  against  the  plaintifip  for  and  touch- 
'  ing  any  of  the  matters  here  in  question,  until  the 

*  said  defendant  shall  perfectly  answer  the  plaintiff's 
'  bill,  and  this  Court  make  order  to  the  contrary; 
'  but  the  said  defendant  is  in  the  mean  time  at 
'  liberty  to  call  for  a  plea  and  proceed  to  trial  thereon, 
'  and  for  want  of  a  plea  to  enter  up  judgment,  but 
'  execution  is  hereby  stayed."  (Seton  on  Decrees, 
289).  Lord  Brougham's  Orders  having  put  an  end  to 
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the  oommoii  orders  for  time,  it  became  necessary  to 
alter  this  recital^  and,  consequently,  it  was  provided  by 
the  1 1th  of  these  Orders  "  That  where  a  common  in- 
'  junction  for  want  of  answer  is  awarded,  the  order 
'  shall  recite,  as  the  ground  for  granting  the  same,  that 
*  the  defendant  has  omitted  to  put  in  his  answer,  plea, 
'  or  demurrer,  within  the  time  limited  by  the  Court 
'  in  that  behalf." 

Under  the  10th  of  these  Orders,  the  common  in- 
junction cannot  be  obtained  on  an  amended  bill  until 
ffe  weeks  after  appearance;  and  if  the  defendant  is 
then  in  default,  the  appHcation  must  be  made  ac- 
cording to  the  old  practice.  (Lee  v.  Ravenscro/t^ 
6  Sim.  474). 

Section  5. 
Service  of  the  Injunction, 

The  injunction  having  been  obtained,  whether  for 
want  of  appearance  or  answer,  or  upon  plea  or  demur- 
rer overruled,  or  upon  exceptions  for  insufficiency  or 
impertinence  allowed,  should  be  served  on  the  party 
injoined.  The  service  ought  to  be  personal,  which  is, 
by  delivering  to  him  a  copy  of  the  writ,  at  the  same 
time  showing  him  the  original  under  the  seal  of  the 
Court.  If  the  party  injoined  cannot  be  served  per- 
sonally, the  Court,  if  a  proper  case  be  made  out,  will 
order  substituted  service  on  his  clerk  in  court,  on 
his  solicitor,  or  at  his  place  of  abode,  according  to 
circumstances. 


M 


42  practicb  of  ths 

Section  6. 

Effect  of  the  Injunction. 

The  iDJunction,  when  sealed  at  the  next  seal,  qw- 
rates  from  the  tune  the  order  was  made.  {Battirei 
▼.  Biehop,  3  Madd.  220).  When  proceedings  at  law 
have  not  been  commenced,  the  injunction  preventt 
the  deUvery  of  the  declaration,  (Mills  v.  Coriy,  1 
Mer.  4),  and  stays  all  proceedings  at  law.  (Marmi 
Y,  Bailey,  2  Sim.  &  Stu.  577).  But  where  anictka 
has  been  commenced,  the  plaintiff  at  law  may  pn* 
ceed  to  trial,  and  execution  only  is  stayed.  (Maniet 
V.  Hankey,  3  P.  W.  146;  and  see  Franco  v.  Framt 
2  Cox,  421;  Garlick  Y.Fearson,  lOVes.  452;  and 
Eamshaw  v.  ThotTihill,  18  Ves.  488).  Leave,  hot* 
ever,  will  be  given  to  the  plaintiff  at  law  to  affirm  Ae 
judgment.  (See  the  Ord.  Hand.  Prac.  13).  So  where 
the  injunction  was  to  restrain  proceedings  to  comfi 
the  performance  of  an  award,  the  award  havmg  beta 
made  a  rule  of  Court  before  the  injunction,  Lai 
Northington,  on  the  ground  that  this  might  be  look- 
ed upon  as  the  commencement  of  the  proceedinf^ 
held,  that  the  defendant  might  not  only  obtain  a  rak 
nisi,  (as  he  had  done  in  that  case),  but  might  also  p 
on  to  make  his  rule  absolute  for  the  attachment,  *> 
as  he  did  not  execute  it;  (Franco  v.  Franco,  2Coii 
421);  but  he  cannot  proceed  against  the  sheiiC 
(Bullen  V.  Ovey,  16  Ves.  141),  nor  against  the  M; 
Stone  V.  Tuffin,  Amb.  32;  Leonard  v.  Atwdl,  17 
Ves.  383);  nor  where  the  injunction  has  been  ob- 
tained after  four  proclamations  made  under  an  exi- 
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gent  issued  in  an  action  at  law  brought  by  the  de- 
ilmdant  in  equity  against  the  plaintiff,  can  he  sue  out 
s  writ  to  compel  the  sheriff  to  make  the  fifth  proda- 
asation.  {Mar%aek  y.  Bailey,  2  Sim.  &  Stu.  577). 
But  the  defendant  in  equity  may  proceed  against  a 
co-obligor,  if  not  a  party  to  the  suit.  (Chaplin  v. 
Cooper,  I  Yes.  k  Bea.  16). 

The  common  injunction  extends,  it  is  presumed,  to 
Ae  proceedings  of  any  common  law  court  within  its 
jofisdiction,  and  hence  to  the  proceedings  of  the 
Common  Pleas  at  Lancaster;  (HineY.  Fiddes,  2  Sim. 
k  Stu.  370);  but  it  does  not  extend  to  stay  distress 
fer  rent,  because  it  may  be  stopped  by  replevin, 
{JETuffkee  y.  Binp,  1  Jac.  &  Walk.  392),  nor  proceed- 
ings m  the  Spiritual  Court,  (Jnan.,  1  P.  W.  300), 
or  the  Court  of  Admiralty;  (lb.;  and  see  1  Newl. 
SI31);  nor,  of  course,  to  proceedings  in  the  Court  of 
Session  in  Scotland,  that  being  beyond  the  jurisdic- 
lioii  of  the  Court  of  Chancery.  {Bushby  y.  Munday, 
SMadd.  297).  In  any  of  these  cases,  howeyer,  a 
ipedal  injunction  may  be  had  if  the  circumstances 
fnstify  the  interposition  of  the  Court.  (lb.,  where, 
nnder  the  circumstances,  the  injunction  was  ordered 
to  stay  proceedings  in  the  Court  of  Session).  A 
proceeding  merely  in  equity  cannot  be  restrained  by 
■n  injunction  against  proceedings  at  law;  but  a  bill 
for  a  commission  in  aid  of  an  action  at  law  is  strictly 
a  step  in  the  proceedings  at  law,  and  as  such  may  be 
restrained  by  an  injunction,  eyen  in  the  Exchequer; 
and  on  the  motion  for  such  commission,  the  Court 
irill  take  notice  of  the  proceedings  which  haye  been 
had  in  the  Exchequer.  (Novaes  y.  Dorrien,  4  Madd; 
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362).  An  injunction  will  be  granted  on  a  motion  by 
plaintiff  to  restrain  an  action  brought  by  one  defends 
ant  against  a  co-defendant.  {Kinffkam  v.  MaUejff 
2  Sim.  41).  The  Court  interferes  with  Terjgreit 
reluctance  after  a  trial  and  verdict  at  law,  though,  it 
seems,  there  may  be  such  cases  of  fraud  as  would 
induce  the  Court  to  stay  execution  after  verdict 
{Protheroe  v.  Forman^  2  Swanst.  234,  n.). 

When  the  injunction  is  not  obtained  till  after  exe- 
cution, the  form  is  the  same  as  in  the  ordinary  case. 
(Haiokshaw  v.  Parkins,  2  Swanst.  549).  If  the 
sheriff  have  levied,  the  plaintiff  at  law  cannot  rale 
him  to  pay  the  money;  {FranJdyn  v.  Thomas,  3  Mer. 
234) ;  and  if  the  sheriff  pay  the  money  voluntarflj, 
the  party  receiving  it  will,  it  seems,  be  ordered  to 
pay  it  into  Court.  (lb. ;  and  Hawkshaw  v.  ParkiMi, 
2  Swanst.  548).  If  at  the  time  of  obtaining  the 
injunction  the  goods  are  not  out  of  the  hands  of  the 
sheriff,  and  he  proceed  to  sell,  he  will  be  ordered  to 
pay  the  money  into  Court.  (Id.  235).  Nor  can  the 
plaintiff  at  law  sue  out  an  attachment  for  costs. 
{Partington  v.  Booth,  3  Mer.  148). 

Where  the  defendant  instead  of  answering  demurs, 
and  the  demurrer  is  overruled,  but  in  the  mean  time 
the  plaintiff  at  law  has  taken  the  defendant's  body  in 
execution,  the  Court  will  place  the  defendant  at  la« 
(the  plaintiff  in  equity)  in  the  same  situation  as  he 
would  have  been  in  but  for  the  untenable  defence; 
that  is  to  say,  he  will  be  discharged  on  undertaking 
again  to  confess  judgment,  so  that  he  may  not  afta* 
wards  say  the  judgment  and  debt  have  been  satisfied 
by  the  execution  from  which  he  has  been  dischaiged. 
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(Franklyn  Y.Thomas,  3  Mer.  235;  see  the  order,  lb.). 
In  a  similar  case  the  defendant  at  law  having  been  dis- 
charged by  the  Court  of  Law,  upon  payment  of  the 
money  into  that  Court,  the  defendants  in  equity 
were  permitted,  notwithstanding  the  injunction,  to 
apply  for  payment  of  the  money  into  the  Court  of 
Chancery.  {Hawkshaw  v.  Parkins,  2  Swanst.  589). 


Section  7. 

Extended  Injunction. 

After  the  common  injunction  has  been  obtained, 
it  may  be  extended  to  stay  trial;  but  a  motion  in 
such  a  case  to  stay  proceedings  at  law  is  irregular. 
(Robertson  t.  Eastern  Counties  Railway  Company, 
5  Jur.  1149).  The  extended  injunction  cannot 
be  had  till  after  the  common  injunction.  {Gar- 
lick  V.  Pearson,  13  Ves.  450;  Taylor  v.  Leigh,  2 
Jac.  &  Walk.  289).  It  is  then  had  as  a  mat- 
ter of  course,  unless  there  has  been  great  delay, 
or  the  application  is  made  a  day  or  two  before 
trial,  {Field  y .  Beaumont,  3  Madd.  102;  Blacoey. 
Wilkinson,  13  Ves.  454;  Taylor  v.  Leigh,  ubi  sup.), 
upon  the  usual  affidavit  that  the  plaintifip  in  equity 
cannot  safely  go  to  trial  without  the  defendant's 
answer,  and  that  the  discovery  to  be  obtained  from  it 
is  likely  to  be  material.  (lb.).  A  very  slight  affidavit 
is  sufficient.  {Farrar  v.  Leuns,  2  Dick.  729;  and  see 
Nelthorpe  v.  Law,  13  Ves.  324).  The  affidavit 
must  state,  not  only  that  the  plaintiff  cannot  safe- 
ly go  to  trial  without  the  answer,  but  also  that  he 
believes  the  answer  vniU  furnish  discovery  material 
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to  his  defence  in  the  action.  {Appieyard  ▼.  SeUm, 
16  Yes.  223).  An  affidrnvit  in  support  of  a  motioD 
to  extend  the  common  injunction^  stating,  on  belief 
that  the  answer  would  contain  a  discovery  which,  widi 
other  evidence,  would  enable  the  defendant  at  law  to 
make  a  good  defence  to  the  action,  '*  or  tend  mito- 
rially  to  reduce  the  amount  of  damages  sou^t  to  be 
recovered  thereby,"  is  sufficient.  (Barker  v.  Btar,  1 
Beav.  374).  The  affidavit  must  be  made  by  the  pUsr 
ti£P  himself,  unless  a  sufficient  reason  is  assigned 
for  its  not  being  so  made.  (Spalding  y.  JTeefyi  7 
Sim.  377;  Scotwn  v.  Gaury,  1  Hare,  104).    TUs 

affidavit  cannot  be  answered.  {Janes  v. ^  8  Yes. 

46).  The  Court  never  examines  how  far  the  affidirit 
is  well  founded,  except  to  this  extent,  that  if  the  de- 
fendant all^  that  the  plaintiff  has  by  his  bill  stated 
a  case,  which,  admitting  the  whole  to  be  true,  wodd 
not  introduce  evidence  or  a  discovery  that  could  pos- 
sibly be  material  at  the  trial,  the  injunction,  as  it 
could  be  of  no  use  to  the  plaintiff,  would  not  be 
extended  under  such  circumstances.  (White  v.  iSMh 
wacka,  19  Yes.  84.) 

The  order  extending  the  common  injunction  to 
stay  trial  is  as  follows: — "  Whereas,  by  an  order 
'  bearing  date  the  21st  day  of  February,  1815,  it 
'  was  ordered  that  an  injunction  should  be  awarded 
'  to  stay  the  defendant's  proceedings  at  law,  for  and 
'  touching  any  of  the  matters  there  in  question,  ns- 
'  til  &c.  Upon  opening  of  the  matter  this  present 
'  day  unto  this  Court  by  Mr.  M.,  of  counsel  for  the 
'  plaintiff,  it  was  alleged  that  it  appears  by  the  affi- 
'  davit  of  the  plaintiff,  that  if  the  defendant  shiB 
'  answer  all  the  matters  in  the  plaintiff's  bill  eon- 
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*  tained*  the  said  answer  will  contain  matter  very 
'  material  to  the  plaintiff  upon  the  trial  of  the  action 
^  a$  law;  and  that  the  plaintiff  cannot  safely  proceed 

*  to  a  trial  of  the  said  action  without  a  discovery  of 
'  the  matters  or  things  in  the  said  bill  mentioned, 
'  and  which  discovery  the  plaintiff  expects  the  said 
'  awwer»  when  put  in»  will  contain.  It  was  therefore 

*  prayed  that  &c.  Whereupon,  and  upon  hearing 
<  the  said  affidavit  of  the  plaintiff  B.  C,  and  Mr.  T. 

*  qS  counsel  for  the  defendantSj  this  Court  doth  order 
'■  that  the  ioyunction  issued  in  this  cause  do  extend 

*  to  stay  trial."  (Seton  on  Decrees,  292). 

When  the  plaintiff  has  been  preyented  from  getting 
the  common  ii\junotion  by  a  demurreij  the  arguing 
oC  which  has  been  postponed  by  the  defendants,  the 
iii()anction  to  stay  trial  may  be  had  in  th^  first  in- 
staitee.  (Bqpkaeiy.Birdufood,  3  Mex^  229,  n,)  The 
order  will  be  made  for  an  injunction,  notwithstaud- 
iBg  an  answer  is  actually  filed,  if  there  be  no  certifi- 
cate of  the  fact,  (Nelihorpe  v.  Law,  13  Yes.  324); 
or  if  exceptions  be  taken  to  the  answer  and  sub« 
mitted  to.  (Bishion  v.  Birch,  1  Yes.  &  Bea.  366). 
The  plaintiff  having  obtained  the  common  injunc- 
tion for  stay  of  execution,  and  served  the  defend- 
ants with  notice  of  a  motion  to  stay  trial,  on  the 
evening  before  the  motion  was  to  have  been  made 
the  defendant  filed  his  answer,  to  which  the  plain- 
tiff excepted,  and  then  obtained  an  order  as  of 
course  to  refer  the  answer  instanter,  for  insuffi- 
ciency: the  order  was  held  to  be  regular.  (Brooks 
T.  Haigh,  8  Sim.  558).  Where  an  answer  was  re- 
ported insufficient,  and  the  plaintiff  obtained  the 
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common  injunction^  and  also  an  order  for  liberty  to 
amend,  and  that  the  defendant  should  answer  the 
exceptions  and  amendments  at  the  same  time,  i 
motion  for  the  extension  of  the  injunction  to  stay 
trial  was  refused.  (Mellor  y.  Cresgwell,  2  My.  & 
Keen,  616). 

After  the  answer  has  come  in,  the  plaintiff  may, 
upon  the  merits,  apply  for  an  injunction,  and  thit  it 
may  be  extended  to  stay  trial.  (NiehoU  y.  Fereld,  7 
Bro.  P.  C.  245;  Garliek  y.  Pearwn,  10  Ves.  4fil). 
An  answer  filed  on  the  morning  on  which  a  motioo 
is  made  to  extend  the  common  injunction,  is  not  suf- 
ficient to  prevent  its  being  extended.  A  hill  stated 
that  judgment  had  been  obtained  at  law,  and  prayed 
an  injunction  to  stay  execution;  the  Court  of  Law 
afterwards  set  aside  the  judgment,  and  let  in  the 
defendant  at  law  to  plead;  a  motion  heing  made  to 
extend  the  common  injunction  to  stay  trial  was, 
under  these  circumstances,  refused.  (ThanyMon  r. 
Byrom,  2  Beav.  15). 

Notice  of  trial,  though  accompanied  with  nodoe 
that  it  was  to  be  considered  as  nugatory,  unless  the 
injunction  should  be  dissolved  before  the  day  of 
trial,  is  a  breach  of  the  injunction  to  stay  trial. 
{Bird  V.  Brancker,  2  Sim.  &  Stu.  186). 


Section  8. 

Dissolvinff  the  Injunction, 

An  order  nisi  for  dissolving  an  injunction  cannot 
be  obtained  on  putting  in  a  plea;   {Wroe  v.  ClayUm, 
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10  Sim.  185);  but  on  the  coming  in  of  the  answer 
the  defendant  is  entitled,  as  of  coarse,  to  an  order 
nisi  to  dissolve  the  injunction.  This  order  may  be 
obtained  either  on  motion  or  petition.  (L.  &  B. 
23).  An  order  nisi  to  dissolve  an  injunction  after 
publication  of  evidence  in  the  cause  is  irregular. 
{BamettY.  Mole,  1  Keen.  645). 

The  form  of  the  order  is  as  follows: — *' Whereas 
'  the  plainti£P  obtained  an  injunction  for  staying  the 

*  defendant's  proceedings  at  law  till  answer  and 
'  other  order  to  the  contrary.  Now  upon  motion 
**  this  day  made  unto  this  Court  by  Mr.  J.^  being  of 

*  counsel  for  the  defendant  G.,  it  was  alleged  that  the 

*  defendant  hath  since  put  in  a  full  and  perfect  an- 

*  swer  to  the  plaintiff's  bill,  and  thereby  denied  the 
'  whole  equity  thereof.     And  therefore  it  was  prayed 

*  that  the  said  injunction  may  be  dissolved,  which  is 
'  ordered  accordingly,  unless  the  plaintiff,  his  clerk 
'  in  court  having  notice  hereof,  shall  on  Thursday 
'  the  1 9th  day  of  this  instant  November  shew  unto 
'  this  Court  good  cause  to  the  contrary."  (Seton  on 
Decrees,  295). 

The  plaintiff  may  shew  for  cause  exceptions  to  the 
answer  for  impertinence,  {Goodinge  v.  fFoodhanu, 
14  Ves.  534;  Dansey  v.  Browne,  4  Madd.  287),  or 
for  insufficiency,  or  may  shew  cause  upon  the  merits, 
at  the  next  seal.  {Bishton  v.  Birch,  2  Ves.  &  Beav. 
42).  The  Court  will  not  look  into  the  answer  to  an 
injunction  bill  for  the  purpose  of  determining  whe- 
ther the  answer  is  sufficient,  without  exceptions  hav- 
ing been  previously  taken  thereto,  notwithstanding 
the  answer  may  be  filed  so  near  the  day  of  trial,  that 
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it  is  probable  the  trial  will  be  had  before  the  pro- 
ceediDgs  can  be  stayed  by  the  resolt  of  a  refeience 
in  the  usual  course;  unless  the  answer  be  a  mere 
pretence  and  evasion,  and  then  perhaps  the  Court 
might  look  into  it;  but,  if  the  answer  have  been  ex- 
cepted to  for  insufficiency,  the  Court  will,  in  an  ur- 
gent case,  look  into  the  exceptions  and  the  ansucr 
instanter,  without  referring  them.  {SeoUon  t.  Gmtry, 
1  Hare,  99). 

If  the  plaintifiP  shew  cause  upon  the  merits,  (kn 
it  will  of  course  depend  on  the  nature  of  his  case,  wil^ 
ther  the  injunction  shall  or  shall  not  be  dissolved.  If 
he  show  exceptions  for  cause,  he  must  get  the  Msh 
ter's  report  within  four  days  or  the  injunctioa  is 
gone.  (Dansey  v.  Browne^  4  Madd.  237;  and  seethe 
Ord.  Set.  on  Deer.  296).  Although  the  exoeptums 
are  not  actually  on  the  file,  they  will  be  allowed  u 
of  course,  on  the  plaintiff  undertaking  to  file  them  im- 
mediately. (Fipan  v.  Mortloek,  2  Mer.  479).  K 
the  report  is  not  obtained  in  four  days,  the  injuK- 
tion  stands  dissolved  without  further  motion.  (Set 
on  Deer.  296).  If  the  exceptions  be  for  insuffideneyi 
and  the  plaintifiP  afterwards  procures  a  report  against 
the  answer,  it  is  a  motion  of  course  to  revive  the  in- 
junction; (Philips  V.  Johnson,  1  Dick.  292);  but 
when  the  exceptions  are  for  impertinence*  and  the 
Master  reports  after  the  expiration  of  the  four  days 
the  answer  impertinent,  the  injunction  cannot  be 
revived.  {Bansey  v.  Brown,  4  Madd.  237).  Excep- 
tions to  the  Master's  report  will  not  uphold  the  in- 
junction, whether  the  answer  be  referred  for  insuffi- 
ciency (Fipan  v.  Mortloek,  2  Mer.  479)  or  imperti- 
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nenoe.  {Cormm  v.  Stirling,  Coop.  93).  The  order  to 
dissolve  the  iDJunction  alleges  that  the  defendant  has 
put  in  a  full  and  perfect  answer*  Hence,  after  ex- 
ceptions filed  for  insufficiency,  the  defendant  cannot 
move  to  dissolve  the  injunction  nisi,  {WiUiama  v. 
DameB,  1  Sim.  &  Stu.  262),  and  therefore  an  order 
nisi  to  dissolve  the  common  injunction  obtained  after 
exceptions  to  the  answer  have  been  filed  is  irregular; 
(Howes  V.  Howes,  1  Beav.  197);  but  exceptions  to  the 
Master's  report  of  insufficiency  will  not  prevent  the 
notioii,  the  Court  as  to  the  matter  of  the  injunction 
acting  upon  the  Master's  report,  for  otherwise  the 
ipiestion  of  injundtion  might  be  suspended  until  the 
propriety  of  the  Master's  report,  having  been  dis- 
cussed in  two  Courts  below,  had  received  the  final 
judgment  of  the  House  of  Lords.  {Merest  v.  Coster, 
1  Sim.  &  Stu.  487).  On  a  motion  to  make  a  rule 
nisi  for  dissolving  a  common  injunction  absolute,  it 
was  shewn  for  cause,  and  stated,  that  the  defendant 
had  upon  his  answer  been  indicted  for  perjury,  and 
the  grand  jury  had  found  a  true  bill  against  him: 
but  the  Master  of  the  RoUs  held  that  this  was  not 
sufficient.  (Forstery.  Teward,  5  Jur.  1031;  and  see 
CU^pham  v.  WHite,  8  Yes.  35). 

If  there  are  several  defendants  the  injunction  will 
not  be  dissolved  genially  till  they  have  all  answered, 
{White  V.  Steinwacks,  19  Yes.  83;  Joseph  v.  Double^ 
day,  I  Yes.  &  Bea.  497),  except  there  be  delay  in 
getting  in  the  other  answers,  for  then  the  defendant 
may,  upon  that  special  ground,  apply  to  dissolve  or 
to  have  the  money  paid  out  to  him.  (Hyde  v.  War- 
ren, 19  Yes.  323;  Stevenson  v.  Anderson,  2  Yes.  k 
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Bea.  407;  Fairhrother  v.  Prattent,  5  Pri.  303). 
Altboagh  one  defendant,  haying  answered,  has  a 
right  to  move  to  dissolve  the  injunction  as  against 
himself,  yet  if  his  order  nisi  be  obtained  on  a  sugges- 
tion that  all  the  defendants  have  answered,  this  order 
will  be  discharged  for  irregularity.  (Todd  v.  Demor, 
2  Sim.  &  Stu.  477). 

In  injunction  bills,  if  the  plaintiff  becomes  bank- 
rupt, it  is  a  motion  of  course  that  the  injunction  be 
dissolved,  "  unless  the  plaintiff  shall,  within  a  fort- 
night after  notice  to  his  clerk  in  court,  bring  the 
assignees  before  the  Court."  {Wheeler  v.  MaUns,  i 
Madd.  171;  Porter  v.  Cox,  5  Madd.  80;  18  Ves. 
428).  On  dismission  of  bill  an  injunction  falls  of 
course.  (Green  v.  Pulsford,  2  Beav.  70).  The  mere 
obtaining  the  order  does  not,  however,  dissolve  the 
injunction.    (Dams  v.  Davisy   2   Sim.  515). 

It  has  already  been  seen  (p.  202),  that  where  an 
injunction  has  been  granted  upon  the  merits,  it  is 
a  motion  of  course  to  amend  without  prejudice  to  the 
injunction;  but  when  the  injunction  has  been  granted 
for  default  of  answer  or  appearance,  notice  must  be 
given  and  the  proposed  amendments  stated.  (Pratt 
V.  Archer,  1  Sim.  &  Stu.  433;  Pickering  v.  Ha^ 
eon,  2  Sim.  488).  In  a  recent  case,  the  plaintiff 
obtained  the  common  injunction  on  the  Master  re- 
porting the  answer  insufficient;  he  then  obtained 
an  order  to  amend  without  prejudice  to  the  injunction, 
and  for  defendant  to  answer  the  amendments  and 
exceptions  at  the  same  time;  afterwards,  he  ob- 
tained an  order  to  extend  the  injunction  to  staj 
trial:    held,  that   that  order  was  regular,  although 
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the  plaintiff  had  amended  his  bill  aflter  obtaining 
the  common  injunction.  (Simes  v.  Duf,  8  Sim. 
270). 

Section  9. 
Interpleading  Suits, 

It  appears  that  an  injunction  to  stay  proceedings 
at  law  in  an  interpleading  suit,  stands  upon  the 
same  principle  as  an  injunction  to  stay  proceedings 
at  law  in  any  other  suit;  and  hence,  in  a  case  of 
interpleader,  the  Court  will  not  grant  an  injunction 
on  the  filing  of  the  bill  and  affidavit,  but  the  plain- 
tiff must  wait  till  there  be  default  of  appearance  or 
answer,  {Croggony.  Symom,  3  Madd.  130);  or  move 
specially,  which  he  may  do  at  once  upon  payment  of 
the  money  into  Court,  without  first  obtaining  the 
common  injunction,  {Vicary  v.  Widger,  1  Sim,  15), 
and  without  supporting  his  motion  by  an  affidavit  of 
merits.  {Walhanke  v.  Sparks,  1  Sim.  385). 

The  plaintiff  in  an  interpleading  suit  having 
obtained  the  common  injunction,  then  moved  to 
extend  it  to  stay  trial;  the  motion  was  refused,  be- 
cause the  common  injunction  stays  proceedings  at 
law  till  "answer  or  further  order;"  the  injunction  in 
an  interpleading  suit  stays  them  "till  further  order." 
(Moore  y.  Usher,  7  Sim.  383).  The  common  order 
for  an  injunction  in  an  interpleading  suit  is  irregular 
if  it  does  not  make  the  issuing  of  the  injunction  de- 
pendent on  the  payment  of  the  money  into  Court. 
{PauH  V.  FonMelle,  8  Sim.  327).  Where  one  of  the 
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defendants  to  a  bill  of  interpleader  is  saii^  the  phia- 
tiff  in  equitj,  and  another  is  suing  him  at  law,  the 
Court  will  grant  an  injunction  to  restrain  the  suit 
in  equity  as  well  as  the  action  at  law.  {Crawford'^, 
Fisher,  10  Sim.  479). 


CHAPTER  XXXI. 

SPECIAL   INJUNCTIONS. 


1.  In  what  Cam  grafted,  254.        2.  Ajfldamt$,  258. 


Section  1. 
In  what  Cases  granted. 

The  term  special  injunction  is  here  applied  to 
every  species  of  injunction  except  the  common  in- 
junction for  want  of  answer  or  appearance  on  a  bill 
to  stay  proceedings  at  law,  and  the  extended  injunc- 
tion, which  have  been  already  treated  of. 

A  special  injunction  is  obtainable  in  all  cases  upon 
the  merits  of  the  case,  where  irreparable  misdiief 
may  be  done,  as  in  cases  of  waste,  and  perhaps 
in  a  plain  case  of  nuisance.  {Att.-Gen.  v.  Cleaver, 
18  Ves.  211).  This  injunction  in  a  proper  case  wiU 
be  granted  exjffarte,  immediately  on  the  filing  of  the 
bill,  before  appearance;  but  a  subpoena  most  be  first 
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aenred*  {Att.^Gem*  v.  NiehoU,  16  Yes.  338;  but  see 
Patrick  Y.  HarruoH,  3  Bro.  C.  C.  476,  Belt's  note). 
When,  however,  the  defendant  has  appeared,  a  spe- 
cial injunction  can  be  moved  for  regularly  only  upon 
notice,  {Marasco  v.  Bolton^  2  Yes.  sen.  112;  Harri- 
mm  Y.  CocheriU^  3  Mer.  1 ;  Perry  v.  JFeUer,  3  Russ. 
519),  unless  the  mischief  be  imminent  and  there  be 
an  ^prehension  d  immediate  waste.  (Collard  v. 
Cooper y  6  Madd.  190;  Acraman  v.  The  Bristol  Dock 
Compamff  ;  AUard  v.  Jonee,  15  Yes. 

605.  In  a  recent  case,  an  injunction  to  restrain  the 
pulling  down  of  houses  was  granted  on  an  ex  parte 
motion,  although  the  defendants  had  appeared.  {Pet- 
ley  V.  The  Eastern  Countiee  Railway  Company,  8 
Sim.  483). 

The  defendant  cannot,  by  appearing  gratis,  defeat 
the  plaintiff's  application  for  an  injunction  ex  parte, 
except  perhaps  where  he  had  appeared  long  enough 
to  have  enabled  the  plaintiff  to  give  notice.  (Perry 
V.  Weller,  3  Russ. 519;  JllardN.  Jonee,  15 Yes.  605). 

When  the  Court  is  sitting,  an  ex  parte  injunction 
is  obtained  on  motion,  upon  a  certificate  £rom  the 
Six  Clerk  of  the  bill  being  on  the  file,  and  an  affi- 
davit verifying  its  material  allegations;  but  when  the 
Court  is  not  sitting  it  may  be  obtained  on  petition, 
and  the  like  certificate  and  affidavit. 

The  Bank,  having  notice  of  a  bill  praying  an  in- 
junction to  restrain  the  transfer  of  stock,  will  not 
permit  a  transfer  even  if  the  injunction  have  not 
been  applied  for.  If  the  plaintiff  should  not  proceed 
to  obtain  his  injunction,  the  defendant  may,  after 
answer,  move  that  the  Bank  shall  permit  the  transfer 
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at  any  time  after  a  day  named,  unless  in  the  mean 
time  the  plaintiff  obtain  his  injunction.  {Ross  t. 
Sherer,  6  Madd.  1). 

In  cases  of  the  invasion  of  patent  or  copyright, 
where  the  substantial  object  of  the  suit  is  obtained 
when  an  injunction  is  granted,  and  the  bill  has  been 
dismissed  for  want  of  prosecution,  for  the  purpose  of 
sparing  expense,  and  there  being  a  cross  cause  in- 
volving the  same  question,  the  Court  will  restore  the 
bill,  notwithstanding  considerable  delay  and  evea 
acquiescence  on  the  part  of  the  plaintiff.  (Barfidi 
V.  Nicholson,  I  Sim.  494). 

Pending  a  suit  for  the  establishment  of  a  wiU  of 
real  estate,  the  heir-at-law,  who  had  concurred  in 
the  will  and  in  the  institution  of  the  suit,  having 
commenced  actions  of  ejectment  and  detinue  to  re- 
cover the  estate  and  the  title-deeds,  the  Court,  on  the 
application  of  the  trustee,  referred  it  to  the  Master 
to  inquire  what  proceedings  ought  to  be  taken  to  de- 
fend the  actions,  and  restrained  the  •  actions  in  the 
meantime.  {Edgecumhe  v.  Carpenter ,  1  Beav.  171)* 
Under  special  circumstances,  an  injunction  will  be 
granted  on  the  application  of  a  defendant  against  a 
co-defendant.  (lb.) 

A  special  injunction  will  be  granted,  under  the  cir- 
cumstances, to  stay  process  of  outlawry,  and  all  further 
proceedings  at  law  against  the  plaintiff  in  equity,  the 
Court  requiring  the  plaintiff  in  equity  to  give  judg- 
ment in  the  action,  with  stay  of  execution,  to  he 
dealt  with  as  the  Court  should  thereafter  direct. 
(Drummond  v.  Pigon,  2  My.  &  Kee.  168).  After 
an  injunction  had  been   continued   on  merits,  the 
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plaintiff  moved  to  amend  without  prejudice  to 
the  injunction: — Held,  that,  in  such  a  case,  the 
amendment  could  not  prejudice  the  injunction,  and, 
therefore,  the  motion  was  a  simple  application  to 
amend,  and  ought  to  have  heen  made  hefore  the 
Master.  {Woodroffe  v.  DanieU  9  Sim.  410).  The 
plaintiffs  obtained  a  special  injunction,  and  the  de- 
fendants subsequently  filed  a  general  demurrer,  after 
which,  and  before  the  demurrer  had  been  set  down, 
the  plaintiff  obtained  an  order  of  course  to  amend, 
**  without  prejudice  to  the  injunction:" — Held  re- 
gular. (Warburton  v.  The  London  and  Blackwall 
BaUway  Company,  2  Beav.  253). 

In  a  case  which  underwent  great  consideration,  an 
injunction  was  granted,  upon  affidavit  before  answer, 
to  restrain  the  defendants,  trustees  of  a  chapel 
erected  by  a  Presbyterian  congregation  for  religious 
worship,  according  to  the  usages,  discipline,  and 
doctrine  of  the  church  of  Scotland,  from  electing  as 
minister  a  person  not  duly  licensed  by  that  church; 
but  an  injunction  to  restrain  them  from  allowing 
persons  not  so  licensed  to  officiate,  and  from  pre- 
venting persons  so  licensed  and  otherwise  duly  au- 
thorized from  officiating  during  the  intermediate 
period  prior  to  such  election,  was  refused.  {Milligan 
y.  Mitchell,  1  My.&  Kee.  446). 

As  to  the  principles  and  practice  of  the  Court  in 
granting  injunctions  in  patent  cases  upon  interlocu- 
tory motions,  and  at  the  hearing,  see  Bacon  v.  Jones, 
4  My.  &  Cr.  433. 
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Section  2. 


AffidavitB. 

When  the  injunctioii  i«  moTed  for  on  affidavitiy  the 
affidavits  must  be  positive  as  to  the  pUuntifirs  title. 
For  the  purpose  of  continuing  or  diasolnng  an  in- 
junction, affidavits  cannot  be  read  against  the  n- 
swer,  (Clapham  v.  White^  8  Yes.  35),  except  in 
cases  of  waste;  {Gibb*  v.  Cole,  3  P.W.255;  PUUr 
V.  Chapman,  Amb.  99;  Robinson  t.  Byron,  I  Bra. 
C.  C.  588 ;  Countess  of  Strathmore  v.  JBowee,  2  DidL 
673;  2  Bro.C.C.88;  1  Cox.  263);  or  of  nuschief 
analogous  to  waste;  (Peacock  v.  Peacock,  1 6  Yes.  49; 
Charlton  v.  Poulter,  19  Yes.  148,  n.) ;  and  even  thai 
the  affidavits  can  be  read  only  as  to  questions  of  fiu^ 
and  not  as  to  title;  (Norway  v.  Bawe^  19  Yes.  144; 
Morphett  v.  Jones,  19  Yes.  350);  or  to  injunctioni 
for  restraining  the  negotiation  of  bills  of  exchange. 
(Berkeley  v.  Brymer,  9  Yes.  355).  When  no  i^ 
davits  are  filed  prior  to  the  answer,  none  filed  subse- 
quently can,  it  would  appear,  be  read  in  contradic- 
tion to  it,  (Smythe  v.  Smythe,  1  Yes.  252),  although 
they  may  be  read  in  support  of  an  allegation  in  the 
bill,  not  contradicted  by  the  answer,  (Taggort  v* 
Hewlett,  1  Mer.  499;  Morgan  v.  Goode,  3  Mer.  10). 

Where  a  plaintiff  gives  notice  for  a  certain  day  to 
move  for  an  injunction  on  affidavits,  and  there  is  not 
time  to  make  the  motion  on  the  day  for  which  notice 
is  given,  or  it  stands  over  at  the  defendant's  request, 
and  in  the  interval  before  the  coming  on  of  the  mo- 
tion the  defendant  files  his  answer,  the  plaintiff,  it 
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seems,  will  be  allowed  to  read  his  affidavits,  and  the 
aoswer  will  be  considered  as  a  counter-affidavit. 
(Goodman  v.  WMteomh,  1  Jac.  &  Walk.  591).  And 
the  circumstance  of  the  plainti£P  having  afforded  an 
opportunity  for  the  answer  by  saving  his  notice,  will 
make  no  difference.  {GloMington  v.  Thwaiies,  1  Sim. 
ft  Sto.  134).  The  plaintiff  applied  for  a  special  in- 
jmiction  ex  parte,  but  the  Court  required  him  to  give 
notioe  of  the  motion;  after  service  of  the  notice, 
but  before  the  day  mentioned  in  it  arrived,  the  an- 
swer was  ffied:  on  the  motion  being  renewed,  affi- 
daTits  ffied  with  a  view  to  the  ex  parte  application 
were  allowed  to  be  read.  (Atkinson  v.  Kemble,  7  Sim. 
638).  A  special  injunction  had  been  obtained 
against  four  defendants,  who  were  co-partners,  to 
restrain  them  from  doing  an  act  jointly;  three  of  the 
defendants  had  answered,  but  the  fourth  had  not: — 
Held,  that  the  plaintiff  might  read  affidavits  in  op- 
poBition  to  a  motion  by  the  three  to  dissolve  the 
iqunction  against  the  four.  {Naylor  v.  Wellington, 
8  Sim.  396).  A  landlord  obtained  an  injunction  ex 
parte  to  restrain  his  tenant  from  removing  a  building 
erected  by  the  latter  on  the  demised  premises;  the 
tenant,  in  his  answer,  alleged  that  the  building  was 
not  affixed  to  the  freehold:  on  a  motion  to  dissolve 
the  iojonction,  the  Court  would  not  allow  the  plain- 
tiff to  read  affidavits  filed  after  the  answer,  and 
teBcUng  to  shew  that  the  building  was  affixed  to  the 
freehold.  (ShirrefY,  Barnard,  8  Sim.  161). 
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Section  1. 
In  what  Cases  a  Receiver  may  he  had, 

A  RECEIVER  can  be  had  only  on  a  bill  filed.  (Ex 
parte  Mountford,  15  Ves.  447).  The  applicatioD 
for  a  receiver  is  on  motion  with  notice,  never  ex 
parte.  Where  the  application  is  for  an  injunction 
or  a  receiver,  the  motion  may  be  made  in  the  alter- 
native, {Price  V.  Williams,  1  Ves.  jun.  401);  but 
when  it  is  for  both,  there  must  be  two  motions. 
(Lawson  v.  Morgan,  1  Price,  303).  The  motion  is 
made  generally  on  the  answer  of  the  defendant,  bat 
may  be  made  on  affidavits  before  answer,  when  the 
plaintiff  can  clearly  satisfy  the  Court  that  he  has 
an  equitable  title.  {Metcalfe  v.  Pulvertoft,  1  Ves. 
Sr  Bea.  182  ;  Duckworth  v.  Traford,  18  Ves.  283). 

With  reference  to  the  appointment  of  a  receiver 
pendente  lite,  it  was  laid  down  by  Wigram,  V.  C, 
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ua  a  recent  case,  (Kendall  v.  Rendall,  1  Hare,  154), 
**  first,  that  where  prohate  or  administration  has 
^en  granted,  a  receiver  will  not  be  appointed  pend- 
^g  litigation  in  the  Ecclesiastical  Coarts  to  recall 
probate,  unless  a  special  case  be  made  for  doing 
*o;  secondly,  where  no  probate  or  administration 
bas  been  granted,  it  is  of  course  to  appoint  a  receiver 
pending  a  bond  fide  litigation  in  the  Ecclesiastical 
Courts  to  determine  the  right  to  probate  or  adminis- 
tration, unless  a  special  case  can  be  made  for  not 
doing  so;'*  and  in  the  case  in  question,  he  deter- 
mined, that  the  fact  that  the  litigation  in  the  Eccle- 
siastical Court  was  on  the  question  of  which  of  two 
alleged  wills  should  be  admitted  to  probate,  and  that 
the  defendant  in  the  suit  in  equity  was  named  executor 
in  both  wills,  was  not  a  ground  for  refusing  to  appoint 
a  receiver.     See  further,  as  to  a  receiver  pendente 
Kte,  Th.  and  Pr.  of  Conv.  Vol.  2,  p.  235;  and  as  to 
the  cases  in  which  a  receiver  may  be  had  by  a  mortr 
gagee,  the  same  work.  Vol.  1,  p.  525. 

Where  facts  not  founded  on  allegations  in  the  bill  are 
introduced  into  affidavits,  in  support  of  an  application 
for  a  receiver,  the  Court  will  disregard  them,  and  a 
defendant  acts  properly  in  not  answering  them.  (Daw- 
40H  Y.  Yates,  1  Beav.  301). 

The  most  familiar  cases  of  application  for  a  re- 
ceiver are  in  suits  concerning  the  estates  of  infants, 
suits  against  executors,  and  suits  between  partners 
for  the  purpose  of  winding  up  the  concern.  A  re- 
ceiver will  be  granted  against  a  defendant  out  of  the 
jurisdiction.  (Gibbins  v.  Mainwaring,  9  Sim.  77), 
A  receiver  is  a  person  appointed  by  the  Court  to 
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receive  the  rents  and  profits  of  lands,  or  the  profits 
or  produce  of  other  property  in  dispute.  The  Court 
has  no  jurisdiction  to  appoint  a  receiyer,  unless  i 
cause  he  depending.  Nor  will  it  appoint  a  receiver 
unless  prayed  for  by  the  bill,  except  in  an  infimf  s 
suit,  (Simpson  v.  Gutteridge^  1  Tom.  Chan.  Prsc 
448),  or  after  a  decree,  and  then  a  receiver  nuj  k 
had  on  motion,  notwithstanding  all  matters  are  re- 
served by  the  decree.  {Cooke  ▼.  Gwyn^  3  Atk.  689). 


Section  2. 

Order  far  a  Receiver , 

The  order  for  a  receiver  is  usually  in  the  fbllowiif 
form:  — 

**  And  it  is  ordered,  that  the  said  Master  do  ip> 

*  point  a  proper  person  to  be  receiver  of  the  rests 
'  and  profits  of  the  real  estates,  and  also  of  the  pe^ 
'  sonal  estate  outstanding  of  the  said  testator,  tad 
'  he  is  to  allow  him  a  reasonable  salary  for  his  ears 

*  and  pains  therein;  such  person  so  to  be  appointed 

*  first  giving  security  to  be  approved  of  foy  the  said 
'  Master,  and  to  be  taken  before  a  Master  Extraordi- 
'  nary  in  the  country,  if  there  be  occasion,  duly  sod 

*  annually  to  account  for  and  pay  what  he  shall  sa 
'  receive  as  this  Court  hereby  directs,  or  shall  hoe- 
'  after  direct;  and  the  tenants  of  the  said  estates  are 

*  to  attorn  and  pay  their  rents  in  arrear,  luid  growing 
'  rents,  to  such  receiver,  who  is  to  be  at  liberty  to 
'  let,  set,  and  manage  the  said  estates  from  time  to 
'  time  as  there  shall  be  occasion,  with  the  approba- 

*  tion  of  the  said  Master." 
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Section  3. 
Ajppointment  of  Receiver. 

'l^K  state  of  facts,  and  the  proposal  of  the  person 
0  be  receiver^  is  prepared  by  the  party  who  has  ob- 
lined  the  orderof  reference;  but  if  he  be  guilty  of  de- 
sy*  in  the  prosecution  of  the  order,  it  may  be  prose- 
ated  by  any  otherpartyinthe  cause  haying  an  interest. 
The  state  of  facts  sets  out  the  particulars  of  the  pro- 
lerty  over  which  the  receiver  is  to  have  authority, 
he  yearly  rental,  if  it  consist  of  land  or  houses,  and 
nds  by  proposing  a  particular  person,  with  his  de- 
cription,  and  the  names  and  additions  of  the  per- 
ons  willing  to  enter  into  the  necessary  recognizances 
n  his  behalf.  (See  Bennet's  M.  0.  App.  c.  3,  s.  4). 
liis  must  be  supported  by  an  affidavit  of  the  parti- 
olars  of  the  property,  and  the  yearly  produce  of  the 
state,  which  may  be  set  out  by  way  of  schedule  or 
therwise,  as  is  most  convenient. 

The  usual  warrants  on  "  leaving  the  state  of  facts," 
nd  to  **  proceed,"  having  been  obtained,  the  Mas- 
nr  proceeds  to  the  appointment  in  the  presence  of 
U  parties  interested.  If  the  party  proposed  be  ob- 
«ted  to,  any  other  person  may  be  nominated  by  an 
iterested  party,  by  a  counter-statement  and  pro- 
oaal,  and  the  Master  decides  between  them.  The 
sport,  where  there  is  a  contest,  is  limited  to  the 
ict  of  approval  of  the  party  by  the  Master,  without 
etting  out  his  reasons  for  the  appointment.  The 
iaster's  judgment  is  conclusive,  unless  some  sub- 
tantial  objection  be  shewn.    (Wynne  v.  Lord  New- 
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borough,  15  Ves.  283;   Tharpe  t.  Thorpe,  l2Ve8. 
317;   Garland  v.  Garland,  2  Ves.  jun.  137). 

When  the  Master  has  decided  upon  the  party  to 
be  appointed  receiver,  his  derk  prepares  the  re- 
cognizance to  be  entered  into  bj  the  receiver  and  his 
sureties,  as  well  as  the  affidavit  of  their  suffidencf. 
The  warrant,  on  preparing  these  documents,  is  un- 
derwritten, the  *'  Master  has  proposed,"  &c.  The 
usual  warrants  to  settle  and  sign  the  Master's  report 
of  his  approval  of  the  receiver,  and  of  the  recogni- 
zance and  affidavit,  is  then  obtained,  served,  and  pro- 
ceeded on  in  the  usual  manner.  The  Master  makes 
two  reports  in  pursuance  of  the  order;  by  the  first 
he  approves  the  proposal  of  the  receiver  and  his 
sureties,  and  settles  the  recognizance;  and  by  the 
second,  he  appoints  the  receiver,  upon  the  acknow- 
ledgment and  enrolment  of  the  recognizance.  (1  Tan. 
Ch.  Prac.  249).  The  report  is  then  filed.  If  the 
report  be  objected  to,  it  may  be  brought  before  the 
Court  either  by  exceptions,  {Creuze  v.  Bishop  ^ 
London,  2  Dick.  687;  S.  C.  2  Bro.  C.  C.  253;  Giff- 
land  v.  Garland,  2  Ves.  jun.  137;  WilkinsJ.  W\lr 
Hams,  3  Ves.  588;  Tharpe  v.  Tharpe,  12  Ves.3l7)i 
or  by  petition.  {Wynne  v.  Lord  Newhorough,  15 
Ves.  283;  Attorney-General  y.  Bay,  2  Madd.246). 
If  the  report  is  not  objected  to,  no  further  order  is 
necessary.  When  the  estates  are  large,  and  local^ 
distant  from  each  other,  it  is  not  unusual  to  hft^ 
more  than  one  receiver. 
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Section  4. 

Who  may  he  Receivers. 

A  practising  banister  may  be  a  receirer,  bat  a 
licitor  in  the  cause  cannot,  {Garland  v.  Garlaiid,  2 
».  jun.  137;  Wilking  t.  Williams^  3  Ves.  588; 
ftPM  Y.  Morgan^  5  Price,  42);  nor  can  the  receiver 
aeral  of  the  county,  for  the  Crown  might,  by  its 
erogatiye,  sweep  away  the  whole  of  his  property, 
[tt.^Gen.  Y.  Day,  2  Madd.  254);  nor  can  a  peer 

a  receiver,  (Ait. -Gen,  v.  Gee,  2  Ves.  &  B.  208; 
9  parte  Pinke,  2  Meriv.  452);  nor  the  next  friend 
infant  plaintiffs,  (Stone  v.  JFishart,  2  Madd.  64) ; 

r  a  trustee,  (Anon,  3  Ves.  515;  Jolland  v. , 

Ves.  72),  though  it  seems  no  objection  to  being  a 
^Yer,  that  he  is  a  trustee  to  preserve  contingent 
nainders,  or  that  he  is  a  trustee  with  powers  of 
e  and  exchange;  but  if  he  has  power  to  lease  he 
U  not  be  appointed.  (Sutton  v.  Jon£8, 15  Ves.  584). 
a  trustee  be  appointed  he  will  be  allowed  no  emolu- 
«nt,  unless  there  be  no  other  person  who  can  act 
th  equal  benefit  to  the  estate.  (Sykea  v.  Hastings, 

Yes.  363).  Though  the  being  a  member  of  Par- 
Daent,  or  a  relation  to  any  of  the  parties,  or  resid- 
^  at  a  distance,  is  not,  in  itself,  an  absolute  dis- 
alification,  yet  it  is  a  circumstance  which  the  Court 
11  take  seriously  into  consideration.  (Wynne  v. 
rd  Newhorough,  15  Ves.  283). 
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Section  5. 

Salaty. 

The  allowance  to  the  receiver  appointed  bytk 
Court  depends  on  the  degree  of  difficulty  or  facQitj 
experienced  in  the  collection.     There  is  no  general 
rule  as  to  the  amount.  (Day  v.  Crofiy  2  Beav.  488). 
The  usual  allowance  for  the  receiver's  salary  is  in 
per  cent,  on  the  gross  rental  of  the  estates.  (I  Tan. 
Ch.  Pr.  258).     This  is  the  maximum,  and  if  ibe 
rental  he  very  considerable,  a  much  smaller  per-cen- 
tage  will  be  allowed,  or  a  sum  in  gross  sufficient  to 
compensate  the  receiver's  services.  (lb.)    In  Dan^* 
Crofty  (2  Beav.  488),  the  Master  having  allowed  to 
the  receiver  a  gross  salary  of  £5  per  cent,  on  consi- 
derable receipts  composed  of  large  sums  due  for  mort- 
gages, annuities,  rents,  &c.,  his  report  was  referred 
back  for  review.    (Day  v.  Croft,  2  Beav.  488).   Fof 
extraordinary  trouble  and  expense  he  may  be  entitled 
to  an  allowance  beyond  his  salary;   (Potts  Y.Leigi^ 
ton,  15  Ves.  276);  but  before  it  will  be  allowed  him* 
he  must  obtain  an  order  on  special  application  to  tbe 
Court.  (In  re  Ormahy,  1  Ball  &  Beatt.  189). 

Any  objection  as  to  the  amount  of  the  recei^' 
salary  should  be  taken  on  passing  his  first  acooont; 
as  it  is  not  till  he  brings  his  first  account  into  tb 
Master's  Office  that  his  salary  comes  into  consider!' 
tion,  the  decree  not  fixing  the  amount  of  the  !*• 
ceiver's  salary,  but  merely  directing  the  Master  "to 
allow  him  a  reasonable  salary  for  his  care  and  pains. 

A  mortgagee  will  not  be  allowed  to  receive  the 


COURT   OF   CHANCERY. 

r^nts  and  profits  of  the  estate,  with  an  allowance, 
(^Chalmers  t.  Goldwin,  1  Smith,  252;  French  v. 
IBaron,  2  Atk.  120),  except  it  lie  at  snch  a  dis- 
bance  from  the  place  of  his  residence,  that  he  must 
have  employed  a  bailiff  even  if  it  had  been  his  own 
property,  for  then  he  will  be  allowed  such  sums  as 
he  actually  paid  to  the  bailiff,  (Godfrey  y.  Watson, 
B  Atk.  518):  so  also,  if  the  property  be  of  a  nature 
Siat  great  time  and  trouble  must  be  expended  in  the 
receipt  and  collection  of  the  rents,  the  mortgagee 
nill  be  allowed  a  receiyer.  (Davis  v.  Denhy,  3  Madd. 
170).  In  one  case,  indeed,  though  the  circumstances 
prere  somewhat  special,  the  account  was  opened  on 
iroof  that  the  mortgagee  had  charged  for  receiving. 
[Langstaffe  v.  Fenwicke,  10  Ves.  405). 


Section  6. 

Securitj/. 

The  security  required  by  the  Court  is,  that  the 
•eceiver  shall  enter  into  a  recognizance  jointly  with 
wo  sureties  in  double  the  amount  of  the  yearly  value 
)f  the  estate  to  be  collected.  (Mead  v.  Lord  Orrery, 
\  Atk.  237).  Under  special  circumstances,  the 
Uourt  will,  upon  the  consent  of  all  competent  par- 
ies, allow  the  receiver  to  enter  into  the  proper  re- 
M>gnizance  without  sureties;  (Hibbert  v.  Hibbert, 
\  Mer.  681);  or  when  the  receiver  cannot  get  two 
[>ersons  to  swear  to  the  necessary  affidavit  of  qualifi- 
cation, the  Master  will  allow  him  to  have  four  sure- 
ties. (Ben.  M.  O.  95).     The  sureties  are  liable  not 

N  2 
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obIj  to  pa;  the  receiver's  balances  finud  due 
him,  but  also  all  ioterest  npaa  snc^  balances, 
ffom  hsving  neglected  to  pay  his  accounts  re) 
interest  is  charged  against  him,  unless  th 
make  out  a  special  case  of  exception.  (Dai 
Bagnei,  2  Rnss.  166). 


Section  7- 
Suretie*. 
The  surety  ia  entitled  to  stand  in  the  place 
receiver,  and  to  be  indemnified  oat  of  a  bak 
Court  dne  to  him.  {Gloiiop  v,  Harruon,  Coc 
S.  C.  3  Ves.  &  Bea.  134).     Upon  this  prin 
creditor  of  the  receiver  and  manager,  by  bill  gi 
&  steam  engine  supplied  to  the  estate, — a  coH 
the  bill  being  given  up,  was  ordered  to  be  p 
of  a  fund  in  Court,  applicable  to  the  paymei 
balance  due  to  the  receiver,  (Tempeat  v.  Ord,  I 
69).     In  an  action  brought  against  a  surety 
recognisance,  an  ^plication  was  made  to  the 
by  the  su 
what  was 
into  Cour 
ments,  an 
strained; 
and  grant 
528).    T 
own  requf 
receiver's 
may  Bpp] 
tted.  ( 
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AtUxmment. 


'hb  firat  thing  to  be  attended  to  bj  the  receiTer 
r  his  appcNntment  is,  to  secure  hii  recognitioii 
the  tenaiitB.  He  will,  therefore,  withont  delay, 
e  them  notice  of  his  appomtmeut,  and  call  npon 
m  to  attorn.  If  neceuaiy,  he  will  satisfy  them 
hb  authoritr,  by  shewing  them  the  order  and  re- 
t  nader  which  he  is  appointed.  If  any  of  them 
■ae  to  attorn,  an  apphcation  must  be  made  to  the 
irt  to  compel  them  to  do  so.  The  order  is  of 
me  npon  an  affidavit  of  the  fiwt  of  refusal  to  at* 
L  I^  on  serrice  of  the  otder,  they  still  continue 
tamaciana,  they  will  be  committed.  If  the  owner 
m  possession,  he  will  be  ordered  to  deUrer  np 
wsnontothercceinr.  (Cn^M  t.  Cri^/A,  2  Ves. 
I.  401;  Dana  t.  3%e  J>Hke  of  Martbom^k,  2 

«Mt.ll6). 
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only  to  pay  the  receiver's  balances  found  due  against 
him,  but  a]so  all  interest  upon  such  balances,  ^ben, 
from  having  neglected  to  pay  his  accounts  regularly, 
interest  is  charged  against  him,  unless  they  can 
make  out  a  special  case  of  exception.  (Dawwh  t. 
Eoffnes,  2  Russ.  166). 


Section  7. 

Sureties, 

The  surety  is  entitled  to  stand  in  the  place  of  the 
receiver,  and  to  be  indemnified  out  of  a  balance  in 
Court  due  to  him.  (Glossop  v.  Harrison,  Coop.  61; 
S.  C.  3  Yes.  &  Bea.  134).  Upon  this  principle  a 
creditor  of  the  receiver  and  manager,  by  bill  given  for 
a  steam  engine  supplied  to  the  estate, — a  colliery,-^ 
the  bill  being  given  up,  was  ordered  to  be  paid  oat 
of  a  fund  in  Court,  applicable  to  the  payment  of  a 
balance  due  to  the  receiver.  (Tempest  v.  Ordy  1  Madi 
89).  In  an  action  brought  against  a  surety  on  his 
recognizance,  an  application  was  made  to  the  Court 
by  the  surety  for  a  reference  to  the  Master  to  see 
what  was  due,  and  that  he  might  be  ordered  to  pay 
into  Court  what  should  be  reported  due  by  instal- 
ments, and  that  all  proceedings  at  law  might  be  re- 
strained; and  the  Court  held  the  application  regulaTi 
and  granted  it  accordingly.  (Walker w  Wildf  1  Madi 
528).  The  sureties  will  not  be  discharged  at  their 
own  request,  unless  their  office  be  at  an  end,  and  tlie 
receiver's  accounts'  finally  settled,  in  which  casethef 
may  apply  by  petition  to  have  their  recognixanc* 
vacated.  (Griffith  v.  Griffith,  2  Ves.  sen.  400). 
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Section  8. 

Attornment. 

first  thing  to  be  attended  to  by  the  receiver 
s  appointment  is,  to  secure  his  recognition 
tenants.  He  will,  therefore,  without  delay, 
em  notice  of  his  appointment,  and  call  upon 
o  attorn.  If  necessary,  he  will  satisfy  them 
luthority,  by  shewing  them  the  order  and  re- 
ider  which  he  is  appointed.  If  any  of  them 
bo  attorn,  an  application  must  be  made  to  the 
to  compel  them  to  do  so.  The  order  is  of 
upon  an  affidavit  of  the  fact  of  refusal  to  at- 
If,  on  service  of  the  order,  they  still  continue 
acious,  they  will  be  committed.  If  the  owner 
ossession,  he  will  be  ordered  to  deliver  up 
ion  to  the  receiver,  {Griffith  v.  Griffith,  2  Ves. 
H;  Davis  v.  The  Duke  of  Marlborough,  2 
.  116). 


Section  9. 
Distraining, 

receiver  may  distrain  upon  his  own  discre- 

rent  in  arrear  within  the  year;  but  if  in  ar- 

more  than  a  year,  a  special  application  must 

le  to  the   Court  for  liberty  to  distrain,  or 

ch  other  proceedings  as  the  exigency  of  the 

sty  demand.    {Brandon  v.  Brandon,  5  Madd. 
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Section  10. 

Letting  and  Managing, 

Formerly^  liberty  to  let  and  set  was  given  only 
upon  motion,  but  it  was  afterwards  made  part  of  the 
order,  (Neale  v.  Beating,  3  Swanst.  304,  n.),  and 
now  by  virtue  of  Lord  Lyndhurst's  Orders  (No.  64), 
it  is  provided,  that  in  every  order  directing  the  ap- 
pointment of  a  receiver  of  landed  estate,  there  shall  be 
inserted  a  direction  that  such  receiver  shall  manage  as 
well  as  let  and  set,  with  the  approbation  of  the  Master; 
and  the  Master,  without  the  special  order  of  theCoort, 
may  receive  any  proposal  for  the  management  or  let- 
ting the  estate,  and  report  thereon;  and  on  his  report 
being  confirmed,  but  not  till  then,  the  receiver  may 
act  according:  to  its  tenor*.  The  report  is  to  be  con- 
firmed on  ])etition,  which,  in  addition  to  the  con- 
firmation of  the  report,  prays  a  reference  back  to 
the  Master  to  settle  and  approve  a  lease,  and  to  tax 
the  costs  of  the  former  and  present  application  con- 
sequential thereon.  A  draft  of  the  lease  is  then  to 
be  prepared  and  settled,  and  engrossed  in  the  Mas- 
ter's Office,  the  Master  marking  his  altowance  of  it 
on  each  skin.  On  obtaining  the  Master's  certificate 
of  such  allowance,  the  lease  is  then  filed  in  the  Be- 
port  Office.     A  counterpart  of  the  lease  is  to  be 

*  Before  this  order,  when  a  lease  was  to  be  granted,  tbe 
practice  was  on  special  application  to  obtain  reference  to  tbe 
Master  to  inquire  "  whether  it  would  be  proper  to  let  any  v^ 
what  part  of  the  estate,  and  upon  what  terms  and  conditions. 
This  is  now  unnecessary. 
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prepared  on  the  part  of  the  tenant,  which,  when 
executed  by  him>  and  the  lease  itself  by  the  receiver, 
the  tenant  may  take  possession  of  the  land.  By 
the  Greneral  Order  of  March,  1839,  it  was  ordered, 
''That  in  all  cases  where  a  receiver  of  a  landed 
'  estate  is  appointed,  with  a  direction  that  such  re- 

*  ceiver  shall  manage,  as  well  as  set  and  let,  with 

*  the  approbation  of  the  Master,  and  such  receiver 

*  shall,  under  the  provision  of  the  Act  for  the  Com- 

*  mutation  of  Tithes  in  England  and  Wales,  (6  &  7 

*  W.  4,  c.  71,  s.  12),  be  deemed,  for  the  purposes  of 
'  the  said  act,  an  owner  of  such  tithes  and  lands  as 
'  therein  mentioned,  jointly  with  any  other  person, 

*  the  Master  shall,  without  special  order,  receive  any 

*  proposal  regarding  the  execution  of  the  said  act,  as 

*  to  such  tithes  and  lands,  and  shall  make  his  report 

*  thereon ;  which  report  shall  be  submitted  to  the 

*  Court  for  confirmation,  in  the  same  mauuer  as  is 

*  now  done  with  respect  to  reports  made  under  the 

*  sixty-fourth  of  the  Greneral  Orders,  dated  the  3rd 

*  day  of  April,  1828;  and  until  such  report  be  con- 
'  firmed,  it  shall  not  give  any  authority  to  the  re- 

*  ceiver." 


Section  11. 

Passing  his  Accounts, 

The  General  Orders  of  the  23rd  April,  1796, 
(Bea.  Ord.  Ch.  46),  and  the  63rd  Ord.  L.  &  B.  mainly 
regulate  the  practice  as  to  passing  the  receiver's  ac- 
counts.    The  Master's  report  of  a  receiver's  account 
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does  not  require  confirmation,  and  does  not  therefore 
admit  of  exceptions ;  (Shewell  y.  Jones,  2  Sim.  & 
Sta.  172);  but  although  the  Court  will  not  enter 
into  the  consideration  of  any  items  of  the  account, 
yet  if  the  Master  hare  adopted  some  general  prin- 
ciple, which  is  objected  to,  the  Court  will  upon  peti- 
tion examine  into  its  yalidity,  or  the  propriety  of 
adopting  it.  (lb.)  A  receiver's  accounts  had  been 
passed  in  the  Master's  Office  in  the  absence  of  the  exe* 
cutor,  the  warrants  having  been  regularly  served  on 
his  clerk  in  court,  but  not  having  been  forwarded  tc 
him,  the  Court,  under  the  circumstances,  remittee 
the  matter  to  the  Master's  Office,  to  give  the  execu- 
tor an  opportunity  of  stating  his  objections  to  the 
accounts.  {Oldfield  v.  Cobbett,  2  Beav.  444).  The 
Court  will  make  an  order  in  a  cause  after  the  bill 
has  been  dismissed,  that  the  receiver  should  pass  his 
accounts  and  pay  the  balance  to  the  party  entitled  to 
it.     (Pitt  V.  Bonner,  5  Sim.  577) » 


Section  12. 
Discharge  of  the  Receiver, 

At  the  termination  of  his  office  the  receiver  may 
apply  to  have  his  recognizance  vacated  and  for  his 
own  discharge  from  the  receivership.  At  what  pe- 
riod the  receiver  becomes  functus  officio  depends  of 
course  on  the  nature  of  the  circumstances  under 
which  he  was  appointed.     In  the  case  of  an  infant's 


• 
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estate  it  has  been  held  that  the  recognizances  ought 
not  to  be  vacated  and  the  receiver  discharged  till 
one  year  after  the  infant  has  attained  his  age  of 
twenty-one.  (Anon.  MS.  2  Madd.  Ch.  Pr.  240). 
The  receiver  will  not  be  discharged  on  further  direc- 
tions,  but  only  on  a  special  application  by  petition, 
(Gilbert  v.  TFhitmarsh,  2  Madd.  Ch.  Pr.  240),  pre- 
vious to  which  he  must  have  passed  his  Jinal  ac- 
oount,  (1  Turn.  Ch.  Pr.  263),  and  paid  the  balance 
into  Court.  The  order,  when  drawn  up  and  per- 
fected in  the  usual  manner,  should  be  handed  to  the 
Clerk  of  the  Inrolments,  and  the  actual  vacating 
of  the  recognizance,  by  cancelling  it  in  the  books, 
should  be  seen  to. 


CHAPTER  XXXIII. 

WRIT   OF   NE    EXEAT   REGNO. 


1.  Ground  on  whichthis  Writ 

is  granted,  273. 

2.  Discharge  of  theWHt,21^. 


4.  mg^eet   of  Amending   the 

Bill,  281. 

5.  The  Writ,  281. 


3.  Discharge  of  the  Surety,  280. 


Section  1. 

Ground  on  which  this  Writ  is  granted. 

This  writ  was  originally  a  prerogative  writ,  appli- 
cable only  to  purposes  of  state;   (Bea.  Ord.  Ch.  30); 
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but  it  has  now  become  a  part  of  the  ordinary  process 
of  the  Court  of  Chancery*.  It  is  granted  in  sup- 
port of  a  bill  filed  for  an  equitable  demand,  as  bul 


*  In  Flacky.  Holm,  (1  Jac.  &  Walk.  413),  Lord  GldoD, 
speaking  with  reference  to  an  application  for  this  writ  againit 
a  foreigner,  made  the  following  observations : — '*  I  wished  it 
the  time  that  the  parties,  instead  of  coming  here  for  this  wiit 
of  ne  exeat  regno,  had  arrested  and  held  this  gentleman  to  bail 
at  law ;  as  it  happened  that  this  is  the  only  case  (supposing  it 
were  that  of  two  Englishmen  domiciled  in  England)  in  whidi 
you  can  come  into  a  court  of  equity  for  what  is  called  eqiiiti!bk 
bail,  where  you  can  also  hold  the  party  to  bail  at  law.  V^ 
regard  to  the  law  of  the  Court,  it  has  been  now  too  long  settled 
to  make  it  fit  to  discuss  the  question,  whether  any  such  prooea 
should  be  used  with  respect  merely  to  debt :  the  law  is  setdedt 
that  in  the  case  of  an  equitable  demand,  when  the  penos 
against  whom  it  is  made  is  going  out  of  the  kingdom,  you  msjt 
by  the  king's  writ  of  ne  exeat  regno,  prevent  him  from  going> 
the  object  being  to  oblige  him  to  give  security  to  abide  the  de- 
cree.  How  it  became  established  in  this  Court,  I  will  not  on* 
dertake  to  say ;  but  the  Court  has  gone  on  from  more  to 
more,  and  has  so  enlarged  the  application  of  this  writ,  that 
Lord  Thurlow,  in  a  case  which  was  much  discussed,  seemed  to 
think,  (going  in  this  rather  beyond  Lord  Northington  aixi 
Lord  Hardwicke),  that  it  had  become  a  species  of  equitibie 
bail,  to  be  given  here,  where  it  could  not  be  had  at  law,  with 
this  difference,  that  if  it  is  a  matter  of  account,  bail  might  be 
had  both  at  law  and  in  equity ;  and,  I  venture  to  say,  that  if  a 
man  does  not  make  such  an  affidavit  as  to  the  account  aswoaU 
entitle  him  to  have  bail  at  law,  he  will  not  be  entitled  to  hive 
bail  in  this  Court.  This  writ  was  originally  issued  in  attempts 
against  the  safety  of  the  state,  and  may  be  applied,  subject  to 
responsibility  in  those  who  give  the  advice,  to  prevent  any  sob* 
ject  from  quitting  the  country.  How  it  happened  that  this 
great  prerogative  writ,  intended  by  the  laws  for  great  political 
purposes  and  the  safety  of  the  country,  came  to  be  applied  b^ 
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is  required  at  law  in  support  of  aa  action;  (Good- 
man  y«  Say  erg,  5  Madd.  471);  and  therefore  it 
must  previously  appear  by  a  bill  filed,  that  there  is 
an  equitable  demand,  and  consequently  the  writ  can 
be  granted  only  after  bill  filed.  {Anon.  6  Madd.  276) . 
The  writ  may  be  obtained  without  notice,  even 
though  the  defendant  have  appeared.  (Elliott  y, 
Sinclair,  Jac.  545).  The  appUcation  for  the  writ 
must  be  supported  by  an  affidavit  of  the  material 
allegations  of  the  bill.  (Ibid.)  The  affidavit  must 
be  as  positive  as  to  the  equitable  debt  as  an  affidavit 
of  legal  debt  to  hold  to  bail.  {Jackson  v.  Petrie,  10 
Yes.  165).  Information  and  belief  as  to  the  amount 
of  the  debt  will  not  do  except  in  cases  of  account. 
(Ibid.  166;  Howden  v.  Rogers,  1  Yes.  &  Bea.  129; 
Attorney-General  Y.  Mucklow,  1  Price,  289;  Anon, 
2  Yes.  sen.  489);  and  when  the  debt  appears  upon 
the  Master's  report,  {Collinson  v. ,  18  Yes.  352), 


tween  subject  and  subject,  I  cannot  conjecture.  Where  courts 
on  this  side  of  the  Hall  have  held  debtors  to  bail  by  analogy, 
though  it  is  a  very  imperfect  one,  to  what  is  done  on  the  other 
side,  they  have  said  they  could  give  this  equitable  bail  in  equit- 
able cases ;  but  they  do  not  grant  it  where  you  can  arrest  at 
law,  except  in  this  particular  case,  in  which,  bei^ig  matter  of 
account,  they  have  concurrent  jurisdiction.  Now  I  take  it, 
that,  to  obtain  this  equitable  bail,  the  affidavit  must  be  as  pre- 
cise, though  not  more  so,  as  in  cases  of  legal  bail.  Therefore, 
if  a  party  swears  in  general  positively,  but  with  respect  to 
matters  of  account,  if  he  swears  to  the  best  of  his  belief  that 
there  is  such  a  balance  due,  he  may  have  this  bail ;  and  in  the 
present  case  it  is  to  be  observed,  that  it  is  not  a  mere  allega- 
tion in  the  affidavit  as  to  the  plaintiff's  belief,  but  it  is  posi- 
tively sworn  to  be  due." 
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or  by  admissions  in  the  answer,  (Boddam  v.  Heth- 
ring  tan,  5  Yes.  91),  no  affidavit  is  necessary;  and 
where  the  creditor  has  become  a  lonatic,  the  oath  of 
his  committee  will  do.  {Stewarts,  Crraham,  19  Ves. 
312).  It  must  abo  be  positive  as  to  the  intention 
to  quit  the  kingdom,  or  declarations  to  that  effect. 
{Etches  V.  Lance,  7  Ves.  417).  Merely  swearing  to 
information  is  not  in  general  sufficient.  (Hyde  y. 
Whitfieldy  19  Ves.  342.  It  is  not  necessary  that 
the  affidavit  should  be  made  by  the  plaintiff;  {Cdr 

linsonY. ,  19  Ves.  393):  it  is  sufficient  that 

the  fact  is  established  of  an  intention  to  go  abroad, 
and  any  evidence  is  receivable  for  the  purpose  but 
that  of  the  wife  of  the  defendant.  (Beam.  Ne  Ex. 
25).  It  is  not  necessary,  it  should  appear,  that  the 
defendant's  motive  for  going  abroad  is  to  avoid  tbe 
process  of  the  Court;  {Etches  v«  Lance,  7  Ves.  407; 
Boehm  V.  Wood,  1  Turn.  344;  Dick  v.  Swinton,  1 
Ves.  &  Bea.  371 ;  Stewart  v.  Graham,  1 9  Ves.  313); 
it  is  sufficient  if  the  debt  be  endangered.  (Ibid). 
The  writ  will  not  be  granted  to  restrain  a  member  of 
parliament  representing  an  Irish  borough  from  going 
to  Ireland,  though  Ireland  is  a  foreign  country  in 
the  sense  of  the  language  of  the  writ.  {Benud'f. 
The  Marquis  of  Donegal,  11  Ves.  43). 

This  affidavit  must  of  course  be  sworn  before  a 
competent  jurisdiction.  It  has  been  held  that  an 
affidavit  sworn  before  a  Master  in  Ireland  will  do; 
(^Johnson  v.  Smith,  2  Dick.  592);  but  it  has  been 
doubted  whether  an  affidavit  sworn  before  a  justice 
of  the  peace  in  Scotland  is  sufficient.  (Hyde  v. 
WhitfieU,  19  Ves.  342). 
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Although  it  is  a  matter  of  great  delicacy  to  apply 
this  writ  as  against  foreigners,  whose  occasions  or 
necessities  have  brought  them  here,  when  the  parties 
lived,  at  the  time  of  the  debt  being  contracted,  in  a 
foreign  country  which  does  not  allow  of  arrest  in 
such  cases;  {De  Carriere  v.  De  CcUonne,  4  Ves.  591 ; 
Flack  v.  Holniy  1  Jac.  &  Walk.  416);  yet  it  is  to 
be  inferred,  from  the  arguments  and  decisions  in  the 
two  last  cases,  that  the  mere  fact  of  the  defendant 
being  a  foreigner,  is  not  an  answer  to  an  application 
for  this  writ.  This  writ  will  be  granted  at  the  suit 
of  a  person  equitably  entitled  to  the  sum  due  on 
a  debt,  though  the  personal  representative  of  the 
trustee  to  whom  it  had  been  assigned  in  trust  for 
him  be  not  before  the  Ck)urt.  (Grant  v.  Crrant,  3 
Buss.  598) .  A  writ  of  ne  exeat  regno  will  be  granted 
in  respect  of  a  debt  which  was  contracted  abroad, 
between  persons  resident  there,  although  the  defend- 
ant could  not  have  been  arrested  for  the  demand  at 
the  place  where  the  debt  was  contracted.  (Grant  v. 
Grant,  3  Russ.  598). 

Although  the  Court  will  act  promptly  on  this  ap- 
plication, almost  amounting  to  surprise,  yet  care 
must  be  taken  that  the  application  is  made  as 
promptly  as  possible;  for  if  there  be  unexplained 
delay  in  applying  for  the  writ,  this  will  be  a  ground 
for  refusing  it.  (Jackson  v.  Petrie,  10  Ves.  166). 

This  writ  issues  only  for  an  equitable  demand, 
except  in  the  case  of  an  order  for  alimony,  and  then 
only  for  arrears  and  costs  actually  due;  (Dawson  v. 
Dawson,  7  Ves.  173;  B.affey  v.  Hafey^  14  Ves. 
261);  or  for  a  sum  due  upon  the  balance  of  an  ac- 
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count,  on  the  ground,  probably,  of  this  being  a  mat- 
ter of  equitable  as  well  as  legal  jurisdiction.  {Janetv, 
Sampson^  8  Yes.  593).  And  in  a  case  of  account,  if 
the  plaintiff  have  actually  held  the  defendant  to  bail, 
the  writ  will  not  be  granted,  or  if  it  have  been  granted, 
it  will  be  discharged.  {Aimsinck  v.  Barklay,  8  Yes. 
594;  Raynes  v.  Wise,  2  Mer.  472).  Hence  it  will 
not  be  granted  upon  a  demand  at  law,  (Ex  parte 
Brunker,  3  P.  W.  312;  Lloyd  v.  Cardy,  Prec.  Ch. 
171),  nor  will  it  be  granted  to  assist  the  process  of 
contempt  by  which  the  payment  of  costs  is  enforced 
in  equity;  {Goodman  y.  Say  erg,  5  Madd.  471;  bat 
see  Stewart  v.  Stewart,  1  Ball  &  Beat.  73) ;  nor  on 
a  balance  due  on  partnership  accounts,  if  the  trade 
were  illegal.  {Dick  v.  Swinton,  1  Yes.  &  Bea.  371)* 

The  demand  must  be  clear,  (Kinchant  v.  KinchaU, 
1  Bro.  C.  C.  373),  and  a  money  denuind,  (Coek^. 
Raviiy  6  Yes.  283),  and  actually  due.  {Blaydus> 
Calvert,  2  Jac.  &  Walk.  211). 

A  writ  of  ne  exeat  regno  will  be  granted  against  a 
purchaser  after  the  title  has  been  approved  and  the 
money  ordered  to  be  paid  into  Ck)urt,  (Boehm  t. 
Wood,  1  Turn.  332);  but  it  will  not  be  granted 
merely  on  a  bill  filed  stating  an  agreement  for  pur- 
chase, except  it  be  quite  clear  that  there  must  be  a 
specific  performance;  (Morris  v.  McNeil,  2  Ross. 
604);  nor  where  the  party  is  out  of  the  jurisdic- 
tion, for  it  would  be  useless;  nor  where  a  neces- 
sary party  is  not  before  the  Court.  (Ray  v.  Fei^ 
wick,  3  Bro.  C.  C.  25).  When  the  writ  is  applied 
for  in  respect  of  the  balance  of  an  account,  if  it  ap- 
pear to  comprise  unascertained  sums,  or  to  cover 
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sums  in  the  nature  of  damages,  the  writ  will  not  be 
granted  for  these  sums;  (Flack  y.  Holm^  1  Jac.  & 
Walk.  405);  and  though  the  practice,  that  stating 
the  belief  of  the  balance  of  an  account  is  sufficient,  is 
as  old  as  Lord  Hardwicke's  time,  yet  in  a  recent 
case  {Aimsinck  v.  Barklat/,  8  Ves.  594)  Lord  Eldon 
said,  "  in  ftiture  he  should  pause  upon  that,  unless 
£eu;ts  and  declarations,  as  the  ground  of  that  belief, 
were  stated.** 

Section  2. 
Discharge  of  the  Writ, 

On  application  for  the  writ  no  subpoena  is  served. 
The  defendant  may  immediately  apply  to  discharge 
the  writ  on  affidavits  showing  that  it  has  issued  im- 
properly. {Grant  Y,  Crrant,  3  Russ.  602). 

Whatever  the  rule  may  be  as  to  the  issuing  of  the 
writ  where  the  question  is  between  foreigners  and  the 
demand  has  originated  in  a  foreign  country,  yet  when 
all  the  parties  are  British  subjects,  and  all  the  trans- 
actions have  taken  place  within  the  dominion  of  the 
British  crown,  it  is  no  objection  to  the  issuing  of  the 
writ  that  the  debt  accrued  in  one  of  our  colonies 
under  circumstances  in  which  the  defendant  could 
not  have  been  arrested;  (Id.  604);  nor  is  it  any  ob- 
jection to  the  issuing  of  the  writ  that  there  are  suits 
relating  to  the  same  matter  depending  in  another 
country.  (Id.  606).  And  where  the  plaintiff's  de- 
mand arises  on  a  bond,  he  is  not  to  be  limited  by  the 
amount  of  the  penalties  of  the  bond  where  he  has 
been  restrained  from  proceeding  at  law  while  the 
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debt  was  under  the  penalty.  (Id.  607).  The  writ  is 
not  to  be  discharged  altogether  because  the  amount 
for  which  it  is  marked  ought  to  be  lessened.  (Id. 
611). 

With  regard  to  the  amount  of  the  debt^  against  a 
positive  oath,  the  defendant's  oath  or  the  plaintifTs 
admission  will  not  prevail;  (per  Lord  Eldon  in  Jofna 
V.  Alephsifiy  16  Ves.  470;  but  see  Be  Carriere  y. 
Be  Calonne,  4  Yes.  591);  but  in  the  case  just  cited, 
Lord  Eldon,  with  reference  to  this  doctrine,  observes, 
*' according  to  the  precedents  in  this  Court,  the 
party  who  swears  to  his  beUef  that  a  given  sum  is 
due  to  him  as  the  balance  of  an  account,  is  entitled 
to  equitable  bail.  I  cannot  take  away  ^m  him  the 
benefit  of  his  positive  affidavit  of  belief.  But  it  is 
the  duty  and  practice  of  the  Court  to  hear  the  de* 
fendant  in  diminution  of  the  quantum  of  demand; 
and  however  troublesome  and  inconvenient  such  dis- 
cussions may  be,  it  is  necessary  to  the  ends  of  jus- 
tice that  they  should  be  submitted  to."  (Id.  611). 


Section  3. 

Bischarge  of  the  Surety. 

On  payment  of  the  sum  for  which  the  writ  was 
marked,  the  writ  will  of  course  be  discharged,  al- 
though it  appear  that  a  larger  sum  is  due.  {Baker '9. 
Jeffriesy  2  Cox,  226;  Evans  v.  Evans,  1  Ves.  jun. 
96). 

The  surety  will  not  be  discharged  upon  the  prin« 
cipal  putting  in  his  answer,  or  even  being  committed 
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)  prison,  (Le  Clea  v.  Trot,  Free.  Ch.  230;  Stapyl- 
m  V.  Peilly  19  Ves.  612),  except  under  special  cir- 
imstances.  (Debtmn  y.  Debazin,  1  Dick.  95). 


Section  4. 

Effect  of  Amending  the  Bill. 

The  Court  will  not  make  an  order  for  amending 
le  bill  without  prejudice  to  a  writ  of  ne  exeat  regno 
hich  has  been  issued.  {Grant  v.  Grant,  2  Sim.  14). 
he  plaintiff,  if  desirous  of  amending,  must  take  his 
rder  for  that  purpose  in  the  ordinary  course.  (lb). 
Hiether  the  writ  shall  or  shall  not  be  discharged 
Her  the  amendments  will  depend  upon  the  nature  of 
lem:  if  they  do  not  substantially  alter  the  plaintiff's 
ise,  they  will  Ornish  no  ground  for  discharging  the 
rit.  {Grant  t.  Grant,  5  Russ.  189). 


Section  5. 

The  Writ. 

The  writ  is  commonly  directed  to  the  sheriff,  and 
i  in  the  following  form: — 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom 

of  Great  Britain,  &c.,  Queen.    To  our  Sheriff  of , 

greeting: 

Whereas  it  is  represented  to  us  in  Chancery,  on  the  part  of 
.  B.,  complainant,  against  C.  D.,  defendant,  [among  other 
ings] ,  that  he  the  said  defendant  is  greatly  indebted  to  the 
mplainant,  and  designs  quickly  to  go  into  parts  beyond  the 
BUS  [as  by  oath  made  on  that  behalf  appears] ,  which  tends  to 
e  great  prejudice  and  damage  of  the  said  complainant ; 
srefore,  in  order  to  prevent  this  injustice,  we  do  hereby  com- 
ind  you  that  you  do  without  delay  cause  the  said  C.  D.  per- 
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sonally  to  come  before  you  and  give  safficient  bail  or  secnritf 

in  the  snm  of ,  that  the  said  C.  D.  will  not  go  or  attempt 

to  go  into  parts  beyond  the  seas,  without  leave  of  our  said 
Court ;  and  in  case  the  said  C.  D.  shall  refose  to  give  such  bail 
or  security,  then  you  are  to  commit  him  the  said  C.  D.  to  our 
next  prison,  there  to  be  kept  in  safe  custody  until  he  shall  do 
it  of  his  own  accord ;  and  when  you  shall  have  taken  sadi  seca* 
rity,  you  are  forthwith  to  make  a  return  or  certificate  thereof 
to  us  in  our  said  Court  of  Chancery  distinctly  and  plainly  on- 
der  your  seal,  together  with  this  writ.     Witness  oorself  at 

Westminster  the day  of ,  in  the year  of  onr 

reign. 

It  must  be  marked  with  the  sum  for  which  securitj 
shall  be  taken;  and  if  the  writ  be  against  an  execu- 
tor at  the  suit  of  a  legatee,  it  must  be  marked  not 
only  for  the  whole  amount  of  what  is  due  to  the 
plaintiff  but  to  other  persons.  (Pannell  v.  Taylor,  I 
Turn.  100).  If  the  writ  be  marked  for  a  larger 
sum  than  is  actually  due,  the  Court  will  not  on 
that  ground  quash  the  writ,  but  will  make  an  order 
that  so  much  only  shall  be  raised  as  is  really 
due;  (lb.);  or  the  amount  for  which  it  is  marked 
will  be  reduced.  (Grant  v.  Grant,  3  Russ.  598). 
The  sheriff  is  not  compellable  to  take  security. 
(Boehm  v.  Wood,  1  Turn.  332).  If  the  party  against 
whom  the  writ  has  been  granted  give  security  to  the 
sheriff,  and  afterwards  depart  from  the  country  con- 
trary to  the  terms  of  his  recognizance,  it  seems  that 
the  Court  will  give  leave  to  put  the  bond  in  suit 
against  the  sureties.  {Musgrave  v.  Medex,  1  Mer. 
49;  Utteny.  Utten,  Id.  51;  but  see  CoUinridge  y- 
Mount,  2  Dick.  688).  If  the  defendant,  after  hav- 
ing entered  into  the  usual  recognizance,  be  desirous 
of  leaving  the  kingdom,  he  should  make  a  special 
application  to  the  Court  for  permission  to  do  so. 
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(Per  Lord  Eldon  in  Musgravt  v.  Medex,  Bea.  Ne 
Ex.  97).  The  writ  does  not,  it  seems,  lie  against  a 
feme  covert,  administratrix,  or  executrix,  (Pannell 
V.  Taylor,  1  Turn.  103,  overruling  3foortf  v.  Hudson, 
6  Madd.  218),  except,  perhaps,  in  respect  of  her 
separate  estate.  (lb.).  Under  this  process  it  has 
been  held  to  be  an  abuse  of  it  to  break  open  doors 
and  take  the  party  in  bed.  (Harr.  Ch.  Pr.  537, 
ed.  180y). 


CHAPTER  XXXIV. 

PRODUCTION  OF  DEEDS,  BOOKS,  AND  PAPERS. 


1.  Principles  on  which  Pro^ 

duciion  is  ordered^  283. 

2.  Productionof  Deeds f  Books 

and  Papers t  284. 

3.  Production  of  Cases  and  of 

Opinions  qf  Counsel^  291. 

4.  Confidential    Communica' 

tions,  298. 

5.  Production  upon  a   Trial 

at  Law,  309. 

6.  Practice  where  the  Books 

and    Papers    relate    to 
other  Matters,  310. 

7.  Distinction  as  to  Produc- 

tion  between  a  Party  to  the 


Suit  and  one  who  is  not, 
311. 

8.  Defendant  cannot  call  on 

Plaintiff  to  produce  Do- 
cumentsin  his  Possession, 
311. 

9.  Productionfor  the  purpose 

ofSqfe  Custody,  314. 

10.  OrderforProduction,^lb, 

11.  Motion  for  Production, 

315. 

12.  Default  in    the  ProduC' 

tion,  316. 

13.  Inability  to  produce,  316. 

14.  Costs  qf  Production,  31 7. 


Section  1. 

Principles  on  which  Production  is  ordered, 

.  The  Court  makes  interlocutory  orders  for  produc- 
tion only  upon  two  principles — discovery  for  the 
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purpose  of  the  suit,  and  security  pending  litigation. 
{Lingen  v.  Simpson,  6  Madd.  291). 


Section  2. 

Production  of  Deeds,  Books,  and  Papers, 

Almost  every  bill  of  discovery,  and  bills  of  relief 
generally,  contain  a  charge  that  the  defendant  has 
in  his  possession  or  power,  deeds,  books  of  accounts, 
letters,  &c.  (specifying  their  nature  and  general  char- 
acter), relating  to  the  matters  in  question,  or  some 
of  them,  and  calls  upon  the  defendant  to  set  forth, 
as  part  of  the  discovery  he  is  required  to  make, 
either  the  contents  of  the  papers,  or  a  list  of  the 
papers,  in  order  to  their  production;  and  by  the 
general  rule  the  defendant  is  bound  to  produce 
(as  part  of  the  discovery  he  is  required  to  make^ 
and  to  complete  his  answer,  which  would  otherwise 
be  imperfect)  all  the  papers  which  he  admits  to  he 
in  his  possession,  and  to  relate  to  the  matters  in 
question.  (Storey  v.  Lord  Lennox,  1  Kee.  350). 

The  way  in  which  the  plaintiff  enforces  his  right 
in  this  respect  is  by  a  motion  in  court,  on  the  com- 
ing in  of  the  defendant's  answer,  for  the  production 
of  the  papers  in  question.  If  a  defendant  denies 
the  plaintifif's  title,  and  says  positively  that  the  do- 
cuments in  his  custody  relating  to  the  matters  in  the 
bill  will  not  shew  the  plaintiff's  title,  the  Court  will 
not  order  him  to  produce  them;  but  if  he  says 
merely  that  "  he  believes  they  will  not  shew  the 
plaintiff's  title'*  the  Court  will  order  him  to  pro- 
duce them.     {Bannatyne  v.  Leader,  10  Sim.  230). 


COURT   OF   CHANCERY.  28 

-  Orders  for  the  production  of  papers  proceed  on 
the  principle  that  they  are^  hy  reference,  incorpo- 
rated in  the  answer;  {Evans  v.  Richards^  1  Swan. 
8) ;  and  that  heing  in  the  office  is  the  same  as  if 
they  were  stated  in  haec  verha  in  the  answer.  (Ih. ; 
Gardiner  v.  Mason,  4  Bro.  C.  C.  479).  Hence, 
where  a  defendant  refers  to  the  schedule  to  his  an- 
swer, as  containing  all  deeds,  hooks,  and  papers  in 
his  custody  or  power,  relating  to  the  matters  in 
question,  there  the  plaintiff  is  entitled  to  the  inspec- 
tion of  all  such  deeds,  hooks,  and  papers,  as  of 
oourse,  unless  it  appear  hy  the  description  of  any 
particular  instrument  in  the  schedule,  or  hy  affidavit, 
that  it  is  evidence  of  the  title,  not  of  the  plaintiff, 
but  of  the  defendant;  or  that  the  plaintiff  had  other- 
wise no  interest  in  the  production;  {Tyler  v.  Dray- 
ton, 2  Sim.  &  Stu.  310);  for  the  plaintiff  has  no 
right  to  the  production  of  a  deed  which  is  not  con- 
sistent with  his  title,  and  which  gives  title  to  the 
defendant.  {Sampson  v.  Swetenham,  5  Madd.  16). 
The  same  principle  applies  to  the  production  of 
maps  and  rentals,  admitted  by  the  defendant  to  be 
in  his  possession,  and  which  elucidate  the  right  of 
the  plaintiff.  {Potts  v.  Adair,  3  Swan.  268,  n.).  In 
a  case  where  the  object  of  the  suit  was  to  set  aside 
certain  long  leases  granted  in  1740,  and  which  be- 
came vested  in  the  defendant,  who  had  made  family 
settlements  of  them  which  he  had  admitted  to  be  in 
his  custody,  it  was  held,  that  the  plaintiff  was  en- 
titled to  a  production  of  those  settlements.  {The 
Attorney-General  v.  Ellison,  4  Sim.  238). 

Upon  a  bill  of  discovery  in  aid  of  an  action  to 
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try  whether  the  plaintiff's  house  was  within  the 
limits  of  a  certain  parish,  and  therefore  liable  to  the 
parochial  rates,  the  Court  ordered  the  defendants, 
the  parish  officers,  to  produce  for  his  inspection  the 
rate  books,  account  books,  minute  books,  orders,  and 
other  documents,  which  related  to  the  matter  in 
question,  and  were  admitted  by  their  answer  to  be 
in  their  possession.  {Burrell  v.  Nicholsan,  1  M7.& 
Kee.  680). 

There  must  be  a  clear  admission,  however,  tluit 
the  instrument  is  in  the  defendant's  possession  or 
power;  and  hence,  in  a  case  where  the  defendant 
admitted  the  due  execution  of  a  deed,  praying,  in  the 
usual  way,  to  refer  to  it  when  it  should  be  produced, 
but  not  admitting  that  it  was  in  his  possession  or 
power,  the  Court  refused  to  order  its  production. 
{Darwin  v.  Clarke^  8  Ves.  158;  Taylor  v.  MilneTi 
]  I  Yes.  41).  When  the  defendant  admits  the  pos- 
session of  a  deed,  setting  forth  the  contents  of  the 
instrument,  and  refers  to  it  for  the  truth  of  what  he 
sets  forth,  he  must  produce  it,  as  he  makes  it  part 
of  his  answer.  {Atkyns  v.  Wright ^  14  Ves.  214). 
When  the  defendant,  admitting  the  possession  of  a 
deed,  offers  to  produce  it  as  the  Court  shall  direct,  ' 
this  will  not  fix  him;  but  it  is  a  question  for  the 
discretion  of  the  Court,  whether  it  will  order  the 
instrument  to  be  produced.  (lb.)  When  a  defend- 
ant merely  says  that  such  a  deed  is  in  existenoe^ 
claiming  the  same  benefit  as  if  he  had  pleaded  it, 
and  not  offering  to  produce  it,  although  he  must 
produce  it  at  the  hearing,  he  cannot  be  compelled  to 
produce  it  previously  on  motion.  (lb.)    A  defendant 
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who,  in  his  answer,  refers  to  a  deed,  in  the  words 
'*  as  hj  the  said  indenture,  when  produced,  will  ap- 
pear," must  produce  it  for  the  inspection,  &c.  of 
the  plaintiff,  although  he  does  not  *'  crave  leave  to 
refer  to  it."    (JFelfordy,  Stainthorpe^  2  Beav.  587). 

These  doctrines  are  well  illustrated,  and  the  prac- 
tice of  the  Court  very  clearly  settled,  in  the  late 
case  of  Hardman  v.  Ellamea,  (2  Myl.  &  Kee.  732), 
which  was  very  fully  considered.  There  the  defend- 
ant in  his  answer  stated  the  effect  of  documents  ad- 
mitted to  he  in  his  possession,  but  for  his  greater 
certainty  craved  leave  to  refer  to  the  documents  when 
produced.  It  was  held  by  the  Lords  (Commissioners, 
on  appeal  from  the  Master  of  the  EoUs,  that  the 
plaintiff  was  entitled  to  move  for  their  production, 
although  the  answer  positively  swore  that  they 
formed  part  of  the  defendant's  title,  and  in  no  way 
assisted  or  made  out  the  title  of  the  plaintiff.  The 
whole  doctrine  on  this  subject  is  stated  in  the  judg- 
ment of  the  Court,  delivered  by  Lord  Commissioner 
Shadwell.  He  said,  ''the  defendant  has,  by  his 
answer,  in  part  set  forth  the  deeds  in  question,  which 
are  comprised  in  a  schedule  annexed  to  the  answer, 
as  being  documents  in  his  possession,  and  he  has  for 
greater  certainty  craved  leave  to  refer  to  the  inden- 
tures themselves  when  produced.  If  by  so  doing 
the  defendant  has  made  the  indentures  a  part  of  his 
answer,  it  seems  to  follow  as  a  necessary  consequence 
that  the  plaintiff,  having  a  right  to  read  the  whole 
of  the  defendant's  answer,  has  a  right  to  read  the 
documents  so  made  a  part  of  his  answer." 

*'  The  question  which  arises  in  this  case  has  been 
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ioTolyed  in  some  oonfiisioD  by  its  haying  been  mixei 
up  with  questions  of  a  different  kind.  There  an 
three  cases  which  may  arise: — The  documents  maj 
not  be  referred  to,  but  they  may  be  admitted  to  be 
in  the  defendant's  possession; — ^they  may  be  reflB^ 
red  to,  and  not  admitted  to  be  in  the  defendaot*! 
possession; — or  they  may  be  in  part  set  forth,  or 
shortly  stated  in  the  answer,  and  referred  to,  as  ii 
the  present  case,  for  the  defendant's  greater  certain^ 
when  produced." 

*<  Where  the  documents  are  not  referred  to,  bat 
are  admitted  to  be  in  the  defendant's  possession,  thei 
the  question  whether  the  defendant  shall  prodiM 
them  or  not,  is  determined  by  considering  whetbcr 
the  documents  do  or  do  not  relate  to  the  title  of  the 
plaintiff.     If  they  relate  solely  to  the  title  of  the  de- 
fendant, in  that  case,  the  order  for  production  is  not 
made.    This  appears  from  the  case  of  Bligh  v.  Be^ 
Sony  (7  Pri.  205).    On  the  other  hand,  if  they  an 
material  to  the  plaintiff's  case,  the  Court  will  order 
their  production,  as  in  the  case  of  Firkins  y.  Lowt, 
(13  Pri.  193).     In  both  of  these  cases  the  doca- 
roents  were  admitted  to  be  in  the  defendant's  poa* 
session,  and  in  neither  of  them  were  the  documenla 
so  referred  to  as  to  be  made  part  of  the  defendant^* 
answer.     In  Burton  v.  Neville,  (2  Cox,  242),  whert 
the  plaintiff  claimed  under  a  settlement,  and  the  da* 
fendant  under  recoveries,  and  the  defendant  admit- 
ted the  deeds  to  be  in  his  possession,  but  did  not 
submit  to  produce  them,  a  motion  for  their  prodoe' 
tion  was  refused,  the  Lord  Chancellor  observing 
that  the  plaintifis  could  only  call  for  those  papers  in 
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bich  they  had  shewn  that  they  had  a  commoD 
terest." 

'*  Secondly,  in  the  case  where  the  documents  are 
ferred  to,  and  not  admitted  to  he  in  the  defendant's 
issession,  it  is  perfectly  clear  that  the  Court  cannot 
der  production,  unless  it  turns  out  that  the  docu- 
ents  stated  not  to  he  in  the  possession  of  the  de- 
adant  happen  to  he  in  the  hands  of  some  person 
•er  whom  the  defendant  evidently  has  control. 
bus,  in  the  case  of  JDarwyn  v.  Clarke^  (8  Ves.  158)> 
bere  the  answer  admitted  the  execution  of  an 
stnunent,  hut  did  not  admit  it  to  be  in  the  de- 
ndant's  possession,  custody,  or  power,  the  motion 
T  production  was  refused." 

**  A  third  class  of  cases  is,  where  the  contents  of 
tstmments  are  in  part  stated  in  the  averment,  and 
Weired  to  for  greater  certainty.  In  Atkyns  v. 
Vright^  (14  Ves.  211),  a  motion  was  made  for  the 
roduction  of  a  document,  which  appeared  to  be  in 
le  possession  of  one  of  the  defendants,  and  Lord 
Idon  was  of  opinion,  imder  the  particular  circum- 
jmces  of  that  case,  that  the  plaintiff  could  not 
impel  the  production  of  the  deed;  but  he  observes, 
lat  where  a  defendant  had  in  a  great  measure  set 
irth  the  contents  of  an  instrument,  and  for  the 
ntb  of  what  he  set  forth  referred  to  the  instniment, 
lere  was  no  question  of  production,  as  he  made  the 
istmment  part  of  his  answer.  This  appears  from 
Jerhert  v.  The  Bean  and  Chapter  of  Westminster, 
I  P.  Wms.  773),  where  Lord  Macclesfield  says, 
lat  '  as  to  the  motion  that  the  plaintiffs  should  pro- 
ace  the  vestry  books  before  a  master,  since  they,  in 
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their  answer  to  a  cross  bill,  refer  thereto,  and  by  thii 
means  make  them  part  of  their  answer,  referring  to^ 
them,  as  it  is  said,  for  fear  of  a  mistake;  for  tbat 
reason  the  Court  ought  to  let  the  defendants  an 
them.'  So,  in  BeiiUon  v.  Farrinffdony  (3  P.  WmSi 
363),  Lord  Talbot  says,  '  the  defendants,  by  refe> 
ring  to  the  deeds  in  their  answer,  have  made  them 
part  thereof.'  There  is  a  query  in  the  note  to  that 
case,  whether  the  bare  referring  to  a  deed,  withooft 
setting  it  forth  in  hsec  verba,  will  make  it  part  of 
the  answer;  toidHodwn  v.  The  Eari  of  WarnhftffHt 
in  the  same  book,  is  referred  to.  But  I  may  tdBl> 
this  opportunity  of  obserring,  that  the  cases  in  tfal: 
third  volume  of  Peere  Williams  are  not  of  equal: 
authority  with  those  in  the  two  preceding  volumeii 
which  were  published  in  his  lifetime.  In  Monk  t* 
Sibbald,  (2  Yes.  &  Bea.  375),  Lord  Mdon  saj% 
'  that  every  book,  letter^  memorandum,  &c.,  reftfiel 
to  by  the  answer  is  a  part  of  the  answer.  And  ift 
Evans  v.  Richard,  (1  Swanst.  7),  the  same  leanMl 
judge  says,  '  that  when  the  Court  orders  letters  aid 
papers  to  be  produced,  it  proceeds  upon  the  prift' 
ciple  that  those  documents  are  part  of  the  answer."' 
On  these  authorities,  and  the  reason  of  the  thiD|^ 
the  Commissioners  were  of  opinicm  that  produotiott 
should  be  ordered  in  the  present  case,  stating^  tha^ 
*'  it  seems  to  be  consistent  with  justice  that  if  ad^ 
fendant  makes  a  document  a  part  of  his  ansMi 
the  plaintiff  is  entitled  to  know  what  that  documeiit 
is,  because  he  has  a  right  at  the  hearing  to  read 
such  parts  of  the  defendant's  answer  as  he  thinks 
fit.     It  is  to  be  observed  also,  that  if  the  defendant 
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should  think  proper  to  amend  his  bill  and  require 
tlie  deed  to  be  set  forth  at  length,  it  would  be  a 

matter  of  course  that  the  deed  should  be  so  set 

forth. 


Section  3. 

Produeium  of  Cases  and  of  Opinions  of  Counsel, 

Ik  Rateliffe  v.  Dar«y,  (2  Bro.  P.  C.  514,  Toml. 
A\  the  bin  was  filed  bj  the  respondent  against  the 
^pellant  for  payment  of  a  legacy  and  two  bonds, 
md  diarged  "  that  the  appellant  well  knew  or  be- 
Bered  that  these  bonds  were  never  paid,  and  as  a 
demonstration  thereof,  that  the  appellant  himself,  or 
some  other  person  on  his  behalf,  so  declared  or 
stated  in  some  case  for  the  opinion  of  some  counsel; 
but,  to  conceal  the  truth  of  such  case,  he  stated  the 
tame  by  way  of  A.  B.,  C,  and  other  letters,  and  in 
particular  stated  that  A.  B.,  innuendo  the  said  Jasper 
Batcliffe,  the  father,  died,  &c.,  and  then  consulted 
whether  length  of  time  would  not  prejudice  the 
lespondent's  right  to  the   said  bonds.      The   bill 
therefore  prayed  a  particular  discovery  of  these  facts, 
«iid  that  the  said  case  might  be  set  forth  in  heec 
terba  et  literas.     To  so  much  of  the  said  bill  as 
tequhred  the  appellant  to  set  forth,  in  heec  verba  et 
literas,  the  said  case  stated  by  him  for  the  opinion  of 
oonnsel,  or  to  what  counsel  such  case  was  stated,  or 
what  opinion  was  given — the  defendant  demurred, 
yieging,  for  cause,  that  the  plaintiff  was  not  entitled 
bo  any  such  discovery,  and  that  the  opinion  was 
baken  for  his  own  private  use  and  satisfaction.    Lord 
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King,  C,  "  was  pleased  to  overrule  the  demurrer  is 
to  setting  forth  the  said  case,  but  to  allow  it  as  to  iD 
other  matters."     From  so  much  of  this  order  ii 
overruled  the  former  part  of  the  demurrer  there  was 
an  appeal  to  the  Uoase  of  Lords.     The  reasons  in 
support  of  it  were  drawn  up  by  P.  Yorke;  and  it 
was  contended,  ''that  cases  stated  for  the  opinifflitf 
counsel  were  intended  for  private  instruction  ui 
information  onlj,  and  were  frequently  stated,  on  i 
supposition  of  facts  only,  for  the  purpose  of  intro- 
ducing the  question  proposed;  and  it  would  be  tf 
the  utmost  consequence  to  the  property  of  muj 
families,  if  any  person,  by  a  mere  su^^estion  in  i 
bill  of  equity,  should  be  allowed  to  compel  a  defeat 
ant  to  set  out  the  state  of  such  case  or  cases  as  k 
might  have  thought  fit  to  firame  for  his  own  printe 
direction,  or  that  his  agents  might  have  thought  it 
to  frame  for  him;  and  if  a  precedent  of  this  kisd 
were  once  established,  it  would  become  a  commoi 
suggestion  in  all  bills  in  equity.     That  by  the  kf) 
and  the  known  practice  of  all  courts  of  law  and 
equity,  no  counsellor  or  attorney  can  be  obliged  or 
ought  to  discover  any  matter  which  his  client  reveik 
to  him,  or  which  he  knows  only  from  the  infomH' 
tion  of  his  client;  and  this  is  the  privily  of  tbe 
client,  and  not  of  the  counsel  or  attorney;  but  if  ik 
expedient  in  the  present  case  should  take  effect,  il 
this  precaution  of  the  law  would  be  eluded,  and  the 
chent  might,  upon  a  bare  suggestion,  be  compdlei 
to  discover,  not  only  a  case,  but,  by  parity  of  reasoii 
a  brief,  or  any  other  instructions  given  to  a  counsel 
or  attorney,  and  even  what  had  passed  at  a  consolta- 
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tion  with  them.  That  the  respondent  did  not  merely 
•eek  a  disooveiy  of  some  particular  fact  or  circum- 
stance supposed  to  be  stated  in  the  case,  but  required 
the  whole  to  be  set  out  in  the  very  words  and  letters 
of  it;  whereas  it  often  happens  that  many  matters 
lie  contained  in  cases  stated  for  counsel,  which  no 
way  concern  the  person  seeking  such  discovery;  and 
fliis  might  be  the  case  at  present  for  any  thing  that 
qipears  in  the  cause  to  the  contrary."  The  reasons 
were  drawn  up  on  the  other  side  by  C.  Talbot;  and 
it  was  said,  **  that  the  state  of  the  case  all^d  it  to 
be  touching  bonds  which  were  due  to  the  respond- 
ent and  payable  by  the  appellant;  and  surely  a  cre- 
ditor is  entitled  in  a  court  of  equity  to  have  a  dis- 
eovery  from  a  debtor,  whether  a  debt  be  justly  due 
or  not,  and  for  that  reason  to  know  what  the  debtor 
may  have  written,  done,  or  said  concerning  the 
aame;  and  such  a  discovery  it  was  highly  reasonable 
to  require  in  a  case  like  the  present,  where  the  prin- 
eipal  defence  relied  upon  is  a  presumption  of  satis- 
ftction  arising  from  the  length  of  time.. . .  .That  the 
state  of  the  said  case  was  in  a  matter,  where  the 
appellant  was  not  merely  concerned  in  his  own  right, 
bat  as  a  trustee  of  the  bonds  for  the  respondent,  and 
a  trustee  also  of  the  estates  liable  to  the  payment  of 
tliem;  and  besides  that,  no  inconvenience  could  pos- 
sibly arise  to  him  from  making  such  discovery,  but 
paying  the  bonds  upon  its  appearing  that  they  were 
really  due."  After  hearing  counsel  the  appeal  was 
dismissed,  and  Lord  King's  order  affirmed. 

The  next  case  on  the  subject  is  Richards  v.  Jack' 
son,  (18  Yes.  472).     The  defendants  demurred  to 
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80  much  of  the  bill  as  lought  to  diBCoyer  whether 
there  were  not  in  their  possession,  &c.  the  case  or 
cases  in  the  bill  mentioned,  and  the  opinions  there- 
on, or  drafts  or  copies  thereof,  &c."  Lord  Eldooi 
in  giving  judgment,  observes  as  follows: — ''I  as 
satisfied  that,  in  mj  own  experience,  I  have  hid 
cases  of  this  kind  laid  before  me  for  consideratioB, 
and  the  result  was,  that  the  defendant  was  advised  to 
submit  to  answer.  I  have  not,  however,  succeeded  k 
my  search  for  such  a  case.  This  question,  therefim^ 
must  now  be  decided  upon  those  authorities  wbid 
appear  upon  the  records  of  the  Court."  And  npoB 
the  authority  of  Radcliffe  v.  Bavey,  and  Stamhape  t. 
Roberts,  (2  Atk.  214),  which  was  a  suit  to  set  ixak 
an  annuity  against  the  executor,  who  was  also  tlie 
counsel  who  drew  up  the  instrument,  and  admitted 
that  he  had  the  draft,  which  Lord  Hardwicke  ordered 
to  be  produced.  Lord  Eldon  overruled  the  demurrer, 
observing,  ''  That  there  was  much  objecticm  to 
breaking  in  upon  the  confidence  between  counsel  or 
solicitor  and  client;  that,  if  it  were  res  integra,  be 
should  be  inclined  not  to  indulge  such  an  inquiry; 
but  he  was  bound  by  authority  to  overrule  this  de- 
murrer, which  covered  too  much,  the  bill  having  suf- 
ficient allegation  of  facts  contained  in  these  cases  and 
opinions  material  to  the  plaintiff's  case,  to  the  dis- 
covery of  which  he  was  entitled." 

In  the  Attomey-Creneral  v.  Berkeley ,  (2  Jac.  t 
Walk.  291),  the  opinion  of  counsel  was  ordered  to 
be  produced,  where  it  was  taken  by  a  tenant  witb 
reference  to  his  landlord's  title,  it  appearing  that  the 
case  was  stated  for  the  opinion  of  both  parties. 
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'  In  Preaion  y.  Carr,  (1  Tou.  &  Jerv.  175),  the  bill 
iras  filed  for  the  specifie  performance  of  a  contract 
ftr  the  sale  of  an  estate  by  the  defendant  to  the 
pbdntifpy  and  for  an  injunction  to  restrain  the  defend- 
ant from  further  proceeding  in  an  ejectment  for  re- 
ooyering  possession  of  the  estate.  The  bill  charged 
**  that  the  defendant  had  in  his  custody  or  power 
jifers  letters,  memorandums,  evidences,  and  writ- 
jags,  statements  of  cases  and  opinions,  relating  to 
Ihe  matters  in  the  bill  mentioned,"  and  required  a 
diaooveiyand  production  of  them  in  the  usual  terms. 
The  defendant,  by  his  answer,  stated,  that  he  had, 
■in  the  schedule  thereto  annexed,  set  forth  a  list  of 
«B  letters,  memorandimis,  evidences,  vrritings,  state- 
ments of  cases  and  opinions,  relating  to  the  matters 
in  the  bill  mentioned,  which  were  in  his  possession 
or  power,  but  submitted  that  he  was  not  boimd  to 
inroduce  the  statements  of  cases  and  the  opinions 
therein  mentioned,  the  same  being  cases  submitted 
to  a  counsel  for  his  opinion  and  advice  touching  the 
contract  and  the  circumstances  in  the  bill  mentioned, 
and  the  opinion  of  counsel  under  which  he  had  acted 
in  resisting  the  plaintiff's  claim  to  a  specific  per- 
formance, or  at  least  that  he  was  not  bound  to  pro- 
duce such  opinion.  That  one  of  the  cases  was  a 
case  for  the  second  opinion  of  the  same  counsel, 
reciting  his  opinion  upon  the  first  case,  and  applying 
the  facts  th^ein  stated  to  his  opinion  upon  the  dif- 
ferent parts  of  the  said  case,  in  order  to  have  such 
teccmd  opinion;  that,  inasmuch  as  a  discovery  of  the 
second  case  would  disclose  the  opinion  of  counsel 
upon  the  first  case,  the  defendant  submitted  that  he 
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ought  not  to  be  compelled  to  produce  the  same.  The 
answer  then  stated,  that  all  the  letters  mentioned  ia 
the  schedule  (most  of  which  were  letters  between  tae 
defendant  and  his  solicitor),  were  material  to  Ae 
defendant's  case,  and  contained  information  whuii 
the  defendant  sought  for  after  the  commenoemeattf 
the  action  of  ejectment,  as  to  the  evidence  whididie 
defendant  could  adduce  at  the  hearing  of  thatcuut^ 
and  as  to  the  evidence  whidi  could  be  given  by  tb 
writers  of  the  said  letters  in  the  particulars  ihiaA 
respectively  mentioned,  and  did  not,  nor  did  any  oc 
them,  make  out  or  tend  to  support  the  plaintiff's 
case,  but  would  be  material  to  the  defendant  at  tiie 
hearing  of  the  cause;  and  he  submitted  that  At 
plaintifiP  was  not  entitled  to  see  or  inspect  the  siil 
letters,  or  to  come  to  a  knowledge  of  the  defendant^! 
proofs  in  the  cause;  whereupon  the  defendant  vor 
sisted  that  he  ought  not  to  be  ordered  to  produce 
and  leave  them  with  his  clerk  in  court.  And  fio*- 
ther,  that  other  letters  mentioned  or  referred  to  in 
the  said  schedule  were  letters  which  the  defendant 
had  received  since  the  filing  of  the  bill,  in  answer  to 
inquiries  which  he  had  made  respecting  some  of  the 
matters  in  question,  with  a  view  to  his  proofs  at  the 
hearing  of  the  cause;  and  that,  inasmuch  as  to  ptf- 
ticularize  such  letters  would  disclose  the  names  of 
his  witnesses,  and,  to  some  extent,  the  nature  of  his 
proofs;  and,  inasmuch  as  the  said  letters  did  not| 
nor  did  any  of  them,  contain  any  information  whidi 
could  support  the  plaintiff's  bill,  so  &r  as  the  same 
was  opposed  by  the  defendant's  answer,  he  submit- 
ted he  was  not  bound  to  produce  them."     My  Lord 
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Chief  Baron  Alexander  said,  "  I  am  of  opinion  that 
he  first  case  must  he  produced;  and  I  think  the 
plaintiff  should  also  he  furnished  with  the  facts  con- 
fined in  the  second  case,  hut  not  the  opinion  given 
m  the  first  case;  and  if  that  opinion  he  embodied  in 
&e  second  case»  so  much  of  it  ought  to  he  omitted. 
is  to  the  other  papers,  I  am  very  unwilling  to  ex- 
jress  an  opinion,  or  to  lay  down,  without  further 
M>nsideration,  a  precedent  on  a  question  of  the  utmost 
importance  as  connected  with  the  jurisdiction  of  a 

sonrt  of  equity I  have  not  time  to  consider  it 

low,  and  will  not  pledge  myself  to  any  precise  rule 
ipon  the  suhject.  I  will  content  myself  by  sa3ring, 
hat  in  this  case  the  parties  are  \_qiuere,  the  plaintiff 
a]  not  entitled  to  a  production  of  the  letters  from 
lie  witnesses  or  their  statements,  and  I  think  they 
ure  not  now  entitled  to  he  furnished  with  the  names 
if  those  witnesses.  It  will  he  sufficient  that  they 
ihould  he  informed  of  them  in  time  for  cross-examin- 
ition.  All  the  rules  with  respect  to  the  publica- 
ion  of  depositions  are  decidedly  in  opposition  to 
he  production  to  the  plaintiff  of  what  are  pro- 
lably  the  statements  of  &cts  which  the  witnesses 
irill  he  able  to  prove;  and  they  would  not  be  any 
svidence,  if  produced.  I  think  also  the  plaintiff 
a  not  entitled  to  the  production  of  any  documents 
"elating  to  facts  or  circumstances  occurring  since  the 
nstitntion  of  the  suit."  The  order  was  accordingly — 
that  the  printed  particular,  a  letter  from  Mr.  S.,  the 
»8e  first  stated,  and  also  the  second  case,  omitting 
»yery  thing  with  respect  to  the  opinion  of  counsel, 
ihould  be  produced.    A  case  submitted  subsequentlj 

o3 
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to  the  institation  of  the  suit,  fi>r  the  opinioii  of  fin 
reign  counsel,  and  the  opinion  thereon  are  privileged. 
(Bw^wy  y.  Btmhuiy,  2  Beav.  173). 


Section  4. 
Confidential  Communicatume. 

In  Willianu  y.  Mtmdie,  (1  By.  &  Moo.  34),  it 
having  been  contended  bj  oounad,  **  that  the  soli- 
citor's privilege  extended  to  all  commnnicatimia 
made  to  him  vrith  reference  to  his  professional  chf^ 
acter  during  the  reUtion  of  attomej  and  client,  Ab- 
bott, C.  J.,  said,  **  The  rule  I  have  invariably  liid 
down  in  cases  of  this  kind  is,  that  what  is  communi- 
cated for  the  purpose  of  bringing  an  action  or  sdt, 
or  relating  to  a  cause  or  suit  existing  at  the  time  of 
the  communication,  is  confidential  and  privileged; 
but  what  an  attorney  learns  otherwise  than  for  the 
purpose  of  a  cause  or  suit,  I  think  he  is  bound  to 
communicate.'* 

In  Parker  v.  Wildman,  (6  Madd.  47),  the  motion 
was  for  the  production  of  letters  and  papers  refened 
to  in  the  schedule  of  the  defendant's  answer.  TIk 
defendant  had  stated  in  her  answer,  that  the  letten 
set  forth  in  her  schedule  from  her  and  her  son  to 
her  solicitor  had  passed  in  confidence,  and  in  ^ 
usual  course  of  business  between  a  solicitor  and  client. 
Sir  J.  Leach,  V.  C,  refused  the  motion,  stating, 
**  that  he  considered  the  protection  to  extend  not 
merely  to  communications  made  pending  an  action 
or  suit,  but  to  every  communication  made  by  the 
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client  to  counsel^  attornej,  or  solicitor,  for  profes- 
sioiial  asustance.  But  that  the  protection  did  not 
extend  to  oases  where  the  counsel^  attorney,  or  soli- 
citor, was  emplojed  in  matters  not  professional, — as 
in  a  treaty  for  the  purchase  of  an  estate."  And  he 
held,  **  that  the  protection  was  the  same  whether 
the  client  communicated  directly  with  his  profes- 
sional adviser,  or  through  the  intervention  of  a  third 
person.  The  case  in  the  House  of  Lords,  where  the 
dient  was  ordered  to  produce  a  case  stated  for  the 
opinion  of  counsel,  has  been  followed  in  specie,  but 
not  in  principle."  But  Lord  Langdale  observed,  in 
Storey  V.  Lord  George  Lennox,  (I  Keen.  351),  that 
**  this  proposition,  to  the  extent  here  stated,  does  not 
appear  to  have  been  warranted  by  the  former  deci- 
sions, or  to  have  been  acted  upon  subsequently." 

In  Garland  v.  Scott,  (3  Sim.  396),  the  bill  was 
filed  by  the  vendor  against  the  purchaser  of  an  estate, 
ftnr  the  specific  purpose  of  the  contract;  the  de- 
ibndant,  in  his  answer,  '*  admitted  that  various  let- 
ters and  notes  relating  to  the  estate  and  the  agree- 
ment, and  to  the  other  matters  in  the  bill  mention- 
ad,  had  been  written,  and  sent  and  received  by  the 
defendant  and  his  solicitors  and  agents,  to  and  from 
each  other,  and  to  and  from  other  persons,  and  that 
he  had  the  same  or  some  copies  thereof  in  his  cus- 
tody and  power,  and  set  forth  a  schedule  of  them, 
but  submitted,  that,  being  confidential  communica- 
tions between  him  and  his  solicitors  in  the  way  of 
business,  he  ought  not  to  be  obliged  to  produce 
them;  and  the  Court  refused  an  order  for  produc- 
tion. (For  the  form  of  the  order  see  3  Sim.  397). 
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In  Huffhes  v.  Biddulph,  (4  Buss.  190),  1;he  d^ 
feodant,  bj  her  answer,  admitted  that  she  had  in  her 
possession  various  letters  and  papers  relating  to  the 
matters  of  the  suit;  but  submitted,  without  assiga- 
ing  any  reason,  that  she  was  not  bound  to  prodnee 
them.  A  list  of  them  was  set  forth  in  a  schedule, 
and  the  Vice-Chancellor  had  made  the  usual  order 
for  their  production.  Upon  a  motion  subsequently 
made,  on  an  affidavit  by  the  defendant  that  many  of 
the  papers  and  letters  were  communications  which 
passed  between  her  and  her  country  solicitor  or  her 
town  solicitor,  or  between  the  two  latter,  to  dis- 
charge so  much  of  the  order  of  the  Vice-chancellor 
as  compelled  the  production  of  those  documents, 
Lord  Lyndhurst  stated  "his  opinion  to  be,  thst 
confidential  communications  between  the  defendBot 
and  her  solicitors,  or  between  the  country  solicitor 
and  the  town  solicitor,  made  in  their  relation  of  client 
and  solicitors,  either  during  the  cause,  or  with  refer- 
ence to  it,  though  previous  to  its  commencementi 
ought  to  be  protected;  but  that  all  the  other  pi^pers 
ought  to  be  produced." 

In  Fent  v.  Pacey,  (4  Russ.  193),  the  bill  was 
filed  for  the  specific  performance  of  an  agreement) 
alleged  to  be  contained  in  a  correspondence  between 
the  parties.  On  the  coming  in  of  the  answer,  the 
plaintiff  moved  for  the  production  of  all  the  papers 
which  the  defendant  admitted  to  be  in  his  posses- 
sion,  and  the  Vice-Chancellor  made  an  order  accord* 
ingly,  except  one  letter,  as  to  which  the  plaintiff 
stated  that  it  was  written  in  confidence  to  his  solici- 
tor, and  directed  him  to  take  the  opinion  of  counsel 
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npon  the  question  in  dispute,  and  he  insisted  that 
he  was  not  hound  to  produce  it."  On  a  motion  be- 
fore the  Lord  Chancellor  for  the  production  of  this 
letter,  it  was  insisted  for  the  motion,  that  it  was  im- 
possihle  to  distinguish  the  production  of  the  letter. 
His  lordship  <'  considered,  that,  as  the  letter  appear- 
ed to  haye  been  written  after  a  dispute  had  arisen  be- 
tween the  parties,  with  a  view  to  taking  the  opinion 
of  counsel  upon  the  matter  in  question,  and  which 
matter  alterwards  became  the  subject  of  the  suit,  the 
production  of  it  could  not  be  enforced,"  and  refused 
the  motion. 

In  Bolton  y.  The  Corporation  of  Liverpool,  (3  Sim. 
467),  the  defendants  had  brought  an  action  against 
the  plaintiffs,  to  recoyer  a  sum  alleged  to  be  due  for 
town  dues.  In  aid  of  the  defence  at  law  the  plain- 
ixSa  filed  a  bill  of  discoyeiy,  in  which,  among  other 
things,  they  charged,  *'  that  diyers  cases  had  been 
lately  submitted  to  counsel  for  their  opinion,  on  the 
right  to  receiye  the  tolls  and  duties  in  question,  and 
firom  which,  if  produced,  it  would  appear  that  they 
had  no  such  right,  and  that  all  such  cases  were  then 
in  their  possession  or  power;  that  the  defendants  had 
in  their  possession  or  power  divers  charters,  grants, 
deeds,  &c.,  cases,  written  statements,  tables  or  lists 
of  town  dues,  tolls,  or  duties,  bills,  informations, 
pleas,  answers,  memorandums,  papers,  and  writings, 
relating  to  the  matters  contained  in  the  bill,  and  by 
which,  if  produced,  the  truth  of  those  matters  would 
appear."  The  defendants,  by  their  answer,  admit- 
ted that  they  had  in  their  custody  several  cases,  two 
of  which  were  prepared  many  years  ago,  and  without 
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reference  to  the  present  pToceedings,  but  wluch  con- 
tained mistaken  representations  as  to  the  natore  of 
their  title  to  the  dues,  and  the  rest  of  which  yrm 
prepared  pending,  or  in  oontemplatioii  of,  the  exist- 
ing proceedings,  and  thej  also  admitted  that  they 
had  in  their  costodj  charters,  deeds,  &c.  A  motkm 
for  the  production  of  all  the  documents  was  granted 
as  to  the  two  old  cases  only.  Two  passages  ftom 
the  judgment  of  His  Honor  the  Yice-Chanoellor  will 
shew  the  grounds  upon  which  the  Court  proceeded. 
After  stating  the  reasons  on  which  he  was  of  opin- 
ion that  the  plaintiffs  were  entitled  to  the  two  old 
cases,  he  proceeded  thus: — "With  respect  to  Ac 
other  cases,  it  is  alleged  in  the  body  of  the  answer, 
and  the  dates  of  them,  which  appear  in  the  schednle, 
shew  that  they  were  prepared  in  contemplation  of, 
and  in  reference  to,  the  actions  in  the  bill  mentioned, 
and  with  reference  to  this  suit.  Now  it  is  admitted 
that  a  party  cannot,  by  means  of  a  bill  in  this  Court, 
obtain  from  a  defendant  a  discovery  of  a  communi- 
cation which  he  has  made  to  his  counsel.  There  is 
no  instance  of  a  bill  being  filed  suggesting  that,  at  t 
consultation  between  a  plaintiff  and  his  counsel, 
statements  were  made  by  the  plaintiff  which  wonld 
defeat  his  claim,  and  praying  for  a  discovery  of 
those  statements.  The  late  Lord  Chancellor  (Lynd- 
hurst),  when  his  attention  was  expressly  called  to 
the  point,  (in  Hughes  v.  Biddulph)^  was  of  opinion, 
that  communications  between  a  party  and  his  soli- 
citor in  the  progress  of  the  cause,  or  with  reference 
to  the  cause  previous  to  its  being  instituted,  ou^t 
not  to  be  divulged;  and  it  appears  to  me  that  there 
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is  no  soimd  distinction  between  a  communication 
made  hj  a  party  to  his  solicitor  during  the  progress 
of  the  suit,  or  with  reference  to  the  suit  immediatelj 
previous  to  its  being  instituted,  and  a  statement 
made  hj  solicitor  to  counsel  under  the  same  circum- 
stances.'' (p.  487).  With  respect  to  the  charters, 
fe.  his  Honor,  after  observing  that  in  the  body  of 
tlie  answer  the  defendants  had  not,  as  he  understood 
it,  alleged  that  those  documents  evidenced  their  title, 
reasoned  the  question  thus  — "  But  the  schedule  is 
part  of  the  answer,  and  contains  a  preUminary  de- 
scription which,  in  my  mind,  applies  to  all  portions 
of  the  schedule  which  follow  it.  That  description  is 
in  these  words: — ^  list  of  copies  of  documents  and 
papers  from  public  offices,  evidencing  the  title  of  the 
defendants  to  the  town  and  lordship  of  Liverpool, 
and  the  town  dues  and  customs  in  question.'  Now, 
in  the  course  of  the  reply,  it  was  said  very  truly,  that 
idiere  there  is  a  deed  relating  to  the  title  of  both  par- 
ties, production  of  it  will  be  ordered;  but  that  where  a 
person  claims  as  heir  at  law,  the  documents  which 
apply  to  the  title  of  the  defendant  shall  not  be  pro- 
duced, because  the  plaintiff's  title  does  not  depend 
upon  documentary  evidence;  and  it  appears  to  me 
that  there  is  a  very  clear  analogy  between  the  case  of 
an  heir  at  law  claiming  an  estate,  and  the  case  of 
the  pkuntiffs  in  this  cause,  who  prima  facie  have  a 
right  to  be  exempted  from  the  payment  of  any  toll; 
and  it  lies  on  those  who  insist  on  having  a  title  to 
levy  these  tolls,  to  make  out  a  title  contrary  to  the 
force  of  the  common  law.  But  then  the  same  prin- 
ciple also  extends  to  exempt  these  defendants  from 
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manifesting  their  title,  which  is  to  the  piejndice  of 
the  prima  facie  right  of  the  plaintiffs,  to  be  exempt- 
ed from  the  payment  of  toll;  and  inasmuch  as  those 
documents  are  described  as  being  documents  wbidi 
evidence  the  title  of  the  defendants,  and  as  nothing 
is  to  be  inferred  from  any  passage  in  the  answer,  that 
they  evidence  the  tide  of  the  pbdntifis  (whidi  th^ 
might  do,  though  they  evidenced  the  title  of  the  d^ 
fendants),  I  am  of  opinion,  that,  with  respect  to  al 
these  documents,  an  inspection  ought  not  to  be 
granted." 

A  case  laid  before  counsel  was  excepted  in  an  or- 
der for  the  production  of  documents,  the  Court  con- 
sidering itself  bound,  by  the  decision  upon  the  tn- 
thority  of  which  the  case  was  held  to  be  privileged, 
but  expressing  dissent  from  that  decision.  (NUu  ▼. 
The  N.  and  E.  Railway  Co.,  2  Eee.  76,  312;  S.C. 
3  My.  &  Cr.  355). 

Upon  a  bill  for  discovery  in  aid  of  the  defence  to 
an  action  at  law,  an  order  had  been  made  for  the 
production  of  documents  in  the  hands  of  the  defend- 
ant. The  execution  of  the  order  was  stayed,  pend- 
ing an  appeal  to  the  House  of  Lords,  upon  the 
ground  that  not  only  would  the  execution  of  the 
order  render  the  appeal  useless,  but  that  the  effect 
of  suspending  the  order  would  be  to  delay  the  de- 
mand of  the  defendant  himself  who  was  the  plaintiff 
at  law.  Leave  given  to  the  plaintiffs  in  equity  to 
suggest  any  precaution  as  being  necessary  to  pre* 
vent  irreparable  loss  to  them  from  the  delay,  e.  §t 
such  as  might  arise  from  deaths  of  witnesses,*  or  loai 
of  documents.   {Storey  v.  Lord  John  George  LewMh 
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.1  My.  &  Cr.  685).  An  application  to  staj  the  exe- 
eation  of  the  order  for  production,  pending  an  appeal 
to  the  House  of  Lords  against  the  order,  was  refused 
with  costs.  (JFalbum  v.  Fu^ntlly,  1  Mj.  &  Kee.  79). 
A  ease  submitted  to  counsel,  and  confidential  com- 
mimications  had  with  his  solicitor  bj  a  deceased 
owner  of  a  charge  on  a  Hying,  in  contemplation  of 
proceedings  being  taken  bj  the  future  incumbent, 
and  which  had  come  into  the  possession  of  the  de- 
fendant, who  was  the  assignee  of  the  charge,  are 
not  privil^ed.  (Greenlaw  y.  King^  1  Beav.  137).  So, 
confidential  communications,  which  took  place  after 
the  dispute  had  arisen  between  a  defendant  and  a 
•olidtor,  who  acted  as  agent  and  adviser  onlj,  but 
not  as  solicitor,  are  not  privileged.  {Greenlaw  v.  King^ 
1  Beav.  137). 

In  Bellwood  v.  WethereU,  (1  You.  &  Coll.  219), 
Lord  Abinger,  C.  B.,  adverting  to  the  order  made  in 
Bolton  V.  The  Corporation  of  Liverpool,  for  the  pro- 
duction of  *'  the  cases  laid  before  counsel  relating  to 
the  subject  in  dispute,  those  cases  not  having  been 
pvepared  with  reference  to  the  existing  proceedings,'^ 
says,  **  I  confess  I  do  not  think  that  decision  was 
warranted  by  the  cases  which  were  made  the  foun- 
datioa  of  it.  I  should  have  decided  it  difierently,  and 
should  not  have  allowed  the  production  of  those 
documents."  For  the  opinion  thus  passed  upon  the 
decision  of  Bolton  v.  The  Corporation  of  Liverpool, 
there  seems  to  be  no  ground  whatsoever.  As  to  the 
production  of  the  cases,  it  appears  to  fall  exactly 
within  the  decision  in  Hughes  v.  Biddulph;  and 
Lord  Langdale,  in  the  late  case  of  Storey  v.  Lord 
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Lennox^  (1  Keen.  352),  observes,  ''after  consulting 
all  the  authorities  I  have  been  able  to  meet  with  o& 
the  subject,  I  confess  that  I  do  not  concur  in  that 
censure  of  the  case  of  Bolton  v.  I%e  Corporation  tf 
Liverpool,  I  am,  indeed,  rather  of  opinion,  that,  eon- 
sistentlj  with  the  authorities,  the  protection  against 
discovery  and  production  might  have  been  confined 
to  narrower  limits  than  it  was  in  that  case.*' 

In  Curling  v.  Perring,  (2  Mjlne  &  Keen.  380),  fir 
Ch.  Pepys,  M.  R.,  refused  a  motion  for  the  prodiv- 
tion  of  correspondence  between  the  solicitor  of  dte 
defendants  and  a  person  not  a  party  to  the  suit.  His 
Honor,  in  giving  judgment,  having  "  decided  tfait 
the  correspondence,  having  taken  place  after  Ik 
subject  of  litigation  had  arisen  between  the  parties^ 
formed  no  part  of  the  plaintiff's  title,  and  that  the 
plaintiff  was  not  entitled  to  the  inspection  of  it.  If 
the  right  of  inspecting  documents  were  carried  to  the 
length  contended  for  by  the  plaintiff,  it  would  be  Wr 
possible  for  the  defendant  to  write  a  letter  for  the 
purpose  of  obtaining  information  on  the  subject  of 
the  suit  without  the  liability  of  having  the  materialB 
of  his  defence  disclosed  to  the  adverse  party." 

In  Storey  v.  Lord  George  Lennox,  (1  Kee.  341, 
affirmed  on  appeal,  1  My.  &  Cr.  525),  a  bill  of  dis- 
covery was  filed  by  the  directors  of  an  insurance 
company  in  aid  of  their  defence  to  an  action  brought 
by  the  defendant  to  recover  the  sum  secured  bj  * 
policy  of  assurance  effected  on  the  life  of  a  person 
who  died  shortly  after  the  date  of  the  policy.  'Dm 
bill  alleged  that  the  declaration,  on  the  basis  of 
which  the  insurance  had  been  effected,  was  untrue; 
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and  it  contained  the  usual  charge  that  the  defendant 
had  in  his  possession  documents  hy  which  the  truth 
of  the  matters  alleged  in  the  hill  would  appear.  The 
defendant  admitted  that  he  had  in  his  possession  the 
TKrioas  documents  enumerated  in  the  first  schedule 
to  his  answer;  but,  he  said,  that  since  the  death  of 
the  person  whose  life  was  insured,  he  had,  by  reason 
of  certain  information,  contemplated  the  bringing 
Ub  action  against  the  plaintiffs  if  they  should  dis- 
.pate  their  liability  to  pay  the  amount  of  the  sum 
-meiYed  by  the  policy;  and  that  the  documents  con- 
•tnned  information  as  to  evidence  which  could  be  pro- 
iBUted  on  the  defendant's  behalf,  and  that  the  pro- 
Auang  the  same,  or  permitting  the  plaintiffs  to  in- 
ipect  the  same,  might  disclose  the  names  of  wit- 
-nesses  intended  to  be  examined,  and  evidence  in- 
tended to  be  given  on  behalf  of  the  defendant  in 
the  action  which  he  had  brought  against  the  plain- 
tiffs, and  submitted  that  he  ought  not  to  be  com- 
pelled to  produce  the  documents  in  question.  It  was 
held,  **  that  the  defendant  could  not  protect  himself 
fipom  producing  documents  communicated  by  or  to 
parties  who  stood  in  no  confidential  relation  to  him, 
on  the  ground  that  their  production  might  disclose 
the  names  of  witnesses  and  evidence  intended  to  be 
given  at  the  trial,  and  that  he  was  bound  to  produce 
aH  the  documents  enumerated  in  the  schedule,  ex- 
cept the  letters  written  to  and  from  his  solicitors, 
the  statements  for  the  opinion  of  counsel,  and  the 
opinions  of  counsel  thereon."  <<  The  defence  here 
18,"  observes  Lord  Langdale  in  delivering  judgment, 
''that  the  letters  may  disclose  the  names  of  wit- 
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nesses  and  the  eyidence;  and  so  indeed  may  everj 
discoYery  which  the  defendant  may  be  required  to 
give.  In  telling  the  truth,  as  he  is  bound  to  do,  be 
may  incidentally  disclose  to  the  plaintiff  that  wfaki 
may  enable  the  plaintiff  to  learn  the  names  of  the 
witnesses  and  the  nature  of  the  evidence;  and  if  din 
consequence  could  be  used  as  a  ground  for  resistog 
discovery,  one  of  the  most  extensively  useful  paiti 
of  the  jurisdiction  of  courts  of  equity  would  be  kit 
It  occurs  constantly  to  ask  the  defendant  vfao^ 
where,  and  in  whose  presence,  particular  tnnflw- 
tions  took  place;  he  must  answer,  and  cannot  pro- 
tect himself  by  saying,  that  to  tell  in  whose  presom 
the  transaction  took  place  would  disclose  the  nuM 
of  his  witnesses.  And  I  am  of  opinion,  that  in  tUi 
case  the  defendant  cannot  protect  himself  from  pro* 
ducing  the  letters  in  question,  because  the  names  of 
his  witnesses,  and  some  of  his  evidence,  may  be  IB- 
ddentally  disclosed.'* 

The  defendant,  by  his  answer,  admitted  that  he 
had  in  his  possession,  certain  documents  relating  ts 
the  matters  in  question;  but  he  stated  that  several 
of  them  were  privileged;  the  plaintiff  having  moved 
for  the  production  of  all  the  documents,  the  Gout 
admitted  an  affidavit  to  be  read  on  the  part  of  the 
defendant,  specifying  which  of  them  were  privilegei 
(Parson  Y.  Bobertsony2  Kee.  605).  The  privily  of 
a  client  as  to  discovery  is  not  co-extensive  with  tfait 
of  his  solicitor;  there  are  cases,  where  the  solicita 
would  be  protected  from  discovery,  but  the  dieQl 
would  not.  (Greenlaw  Y.Kinff,  1  Beav.  137).  Neoei^ 
sary  communications  between  a  solicitor  and  dient, 
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tlirou^  an  unprofessional  person^  are  priTileged; 
hit  it  not  appearing  in  this  case,  that  the  communi- 
oitions  were  wholly  of  a  professional  or  confidential 
BKtnre,  such  privilege  was  disallowed.  {Bunbuty  v. 
Bmi^unf,  2  Beay.  175).  The  schedule  to  a  defend- 
ant's answer  of  the  documents  in  his  power,  con- 
tNned  as  follows: — *' Letters  from  Messrs.  K.  &  C, 
the  defendant's  solicitors,  to  Mr.  F.,  one  of  the  wit* 
nesses  examined  for  the  defendant  at  the  trial  of  the 
•edon,  bearing  date,  &c.,"  and  the  defendant,  in 
the  body  of  his  answer,  stated,  that  all  the  docu- 
ments in  the  schedule  related  to  and  were  connected 
niili  the  matters  in  question  in  the  suit,  and  were 
prepared  and  written  after  the  institution  of  it  for 
Ae  purpose  of  the  defendant's  defence  to  the  suit, 
and  for  the  purpose  of  the  action  between  the  parties, 
to  which  the  suit  related;  the  Court  was  of  opinion 
tbat  the  letters  were  not  sufficiently  characterized  as 
being  of  a  confidential  natiire,  to  protect  them  from 
being  produced.  (Tke  Mayor  and  Corporation  of 
ikirtmouth  y.  Holdsworth,  10  Sim.  476). 


Section  5. 

Production  upon  a  Trial  at  Law. 

The  rule  as  to  producing  papers  upon  a  trial  at 
law  is  this: — If  the  Court,  on  motion  or  by  decree, 
directs  a  trial,  that  trial  is  directed  in  such  a  way, 
that  all  productions  which  the  Court  conceives  to  be 
na^il  upon  that  trial,  the  creature  of  its  own  direc- 
tion, shall  be  made:  but  if,  upon  a  bill  filed  for  an 
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injanction  against  an  action,  and  praying  relief,  the 
injunction  being  refused,  they  go  on  at  law  to  trill, 
the  plaintiff  can  onlj  read  by  the  direction  of  the 
Court  what  he  may  read  without  that  direction— 
the  answer;  and  then  he  may  read  every  book,  letter, 
memorandum,  or  paper  referred  to  by  that  answer, 
as  every  such  book,  letter,  &c.,  is  a  part  of  the  an- 
swer.    It  is  read  as  being  part  of  the  answer,  and 
the  plaintiff  must  shew  that  what  he  prays  may  be 
produced,  is  in  effect  and  substance  part  of  that  an- 
swer, unless  the  trial  is  directed  by  the  Court  itsdf, 
on  motion  or  by  decree:  but  there  is  no  instance  of 
directing  the  answer  of  any  other  person,  except  of 
the  defendant  in  that  cause,  or  any  part  of  it,  to  be 
read  upon  a  trial  not  directed  by  the  Court  its^. 
If,  therefore,  this  book  is  not  referred  to  by  the  an- 
swer of  the  defendant,  the  Court  cannot  order  it  to 
be  produced.     (Marsh  t.  Sibbald,  2   Yes.  &  Bea. 
375).     Defendant  to  a  bill  of  discovery  in  aid  of 
'  an  action,   ordered  to  produce  at  the  trial  docu- 
ments set  forth  in  the  schedule  to  his  ansvrer,  as 
being  in  his  custody.  (Crowley  v.  Perkins,  5  Sim. 
552). 

Section  6. 

Practice  where  the  Books  and  Papers  relate  to  other 

Matters. 

When  the  books  and  papers  relate  to  other  mat- 
ters, besides  those  in  question  in  the  cause,  the  de- 
fendant is  allowed  to  seal  up  such  parts  as  do  not 
concern  the  plaintiff,  pledging  himself  upon  oath 
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QkEt  he  has  sealed  up  those  parts  only.  {Gerard  y. 
-tauunck,  1  Swanst.  535;  and  see  the  order  in  Gar- 
kndy.  Scoit,  3  Sim.  397).  And  as  to  the  terms 
iqpon  which  a  party  is  to  be  excused  the  production 
of  books  of  account  and  papers  which  are  out  of  the 
kiiigdom,  and  necessary  to  his  business,  see  Gahbett 
T.  Sir  Henry  Cavendish^  3  Swanst.  267,  n. 


Section  7. 

Disiinciion  as  to  Production  between  a  Party  to  the 
Suit  and  a  Person  who  is  not. 

When  a  person,  not  a  party  to  the  suit,  has  a 
ieed  in  his  possession  which  it  is  material  to  prove 
in  the  cause,  he  must  be  served  with  a  subpoena 
luces  tecum,  and  if  he  neglect  to  produce  it,  it  may 
be  shewn  by  affidavit  that  he  has  it,  for  the  purpose 
of  founding  process  of  contempt  against  him;  but  if 
I  party  to  the  cause  is  to  produce  a  document,  the 
het  of  his  possessing  the  deed  cannot  be  shewn  by 
affidavit;  this  must  appear  by  his  answer.  (BamettY. 
Noble,  1  Jac.  &  Walk.  227). 


Section  8. 

Defendant  cannot  call  on  Plaintiff  to  produce  Docu- 
ments in  his  Possession, 

A  DEFENDANT  Can  make  no  application  against  a 
plaintiff;  (Wynne  y.  Griffith,  1  Sim.  &  Stu.  147); 
bence  the  Court  will  not,  on  the  defendant's  appUca- 
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tion,  order  the  prodaction  of  letters  referred  to  in 
the  plaintiff's  depositions  as  exhibits;  {jFTUey  v.  Pti- 
tor,  7  Yes.  411);  or  deeds  mentioned  by  the  plain- 
tiff's biU  to  be  in  his  possession;  {Jnon,  2  Didu 
778) ;  if  the  defendant  want  the  inspection  of  deedi, 
books,  or  papers,  in  the  plaintiff's  possessioii,  or 
disooyerj  of  anj  kind,  he  mnst  file  a  cross-bill 
{Spragg  v.  Comer,  1  Cox,  109;  MiekletkwaUe  t. 
Moore,  3  Mer.  292).  In  Pickering  ▼.  JEUghy,  18 
Yes.  485),  Lord  Eldon  sajs,  **  he  thought  he  remmt 
bered  this  kind  of  motion  by  the  defendant,  stating 
by  his  answer  that  the  biU  called  for  a  disooveij, 
which  he  could  not  make  completely  without  seoqg 
the  partnership  books  and  accounts,  and  that  hb 
verily  believes  those  books  and  accounts,  to  tlie 
joint  possession  of  which  both  were  entitled,  were  in 
the  hands  of  the  plaintiff,  that  the  Court  would  staj 
proceedings  against  him,  until  he  has  been  assisted 
with  that  inspection."  (And  see  Micklethwaite  f. 
Moore,  3  Mer.  296).  This  dictum  appears  to  rest 
upon  some  misapprehension:  the  defendant  is  not 
required  by  the  bill  to  do  an  impossibility;  he  is 
merely  called  on  to  answer  according  to  the  best  of 
his  knowledge,  information,  and  belief;  and  conse- 
quently, if  the  books  that  are  necessary  to  enable 
him  to  give  a  complete  answer  are  in  the  hands  of 
the  plaintiff,  he  mnst  answer  as  well  as  he  can  with- 
out them: — the  plaintiff  needs  no  discovery  as  to 
matters  which  lie  within  his  own  knowledge.  In 
The  Princess  of  Wales  v.  The  Earl  of  Liverpool,  (1 
Swanst.  114),  Lord  Eldon,  on  the  application  of  the 
defendant,  made  an  order  that  the  defendant  should 
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IttTe  a  fortnight's  time  to  answer  after  the  produc- 
tkm  of  an  instrument  mentioned  in  the  hill.    This 
Ins'  always  heen  considered  to  he  a  political  deci- 
sion; and  though  it  appears  to  have  been  followed  in 
Jtme9  V.  Lewis,  (2  Sim.  &  Stu.  242),  yet,  in  point 
'xt  fact,  the  order  in  that  case  was  afterwards  dis- 
diarged  hy  Lord  Eldon  (4  Sim.  324) ;  and  the  doc- 
trine estahlished  hy  The  Princess  of  Wales  v.  Lord 
Lherpool  may  now  be  considered  as  wholly  aban- 
doned, — ^it  having  been  since  expressly  decided,  that 
dns  Court  will  not,  on  the  motion  of  the  defendant, 
order  the  production  of  a  document  admitted  by  the 
pfauntifiP  to  be  in  his  custody.  (Milligan  v.  Mitchell, 
6  6im.  186).     Where,  however,  the  plaintiff  called 
qpon  the  defendant  to  inspect  a  document  in  his,  the 
plaintiff's,  possession,  and  to  explain  several  errors 
n  his  accounts  therein  alluded  to,  and  submitted  to 
pfoduee  the  same,  the  Court  ordered  that  the  defend- 
mt  should  have  one  month's  time  to  answer  from  the 
time  of  the  plaintiff's  depositing  the  accounts  with 
Ub  clerk  in  court  for  the  defendant's  inspection. 
[Shepherd  Y,  Morris,  1  Beav.  175). 
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Section  9. 

'Production,  for  the  purpose  of  safe  Custody. 

Applications  of  this  sort  are  generally  male 
where  the  object  is  to  set  aside^  or  to  reform  a.dedL 
"Where  the  object  is  to  have  the  deeds  left  for  sifc 
custody  with  the  Master,  (which  appears  to  be  tb 
proper  custody  in  such  cases)^  an  order  for  the  pur- 
pose cannot  be  had,  unless  a  special  groiqid  is  made 
out,  shewing  that  there  is  reason  to  believe  the  deel 
will  not  be  produced  at  the  hearing;  {Beekfirdt 
WUdman,  16  Yes.  438);  thus,  in  AddisonY.  Walittt 
{lb.  440, 441),  the  draft  of  a  settlement  was  orda4{ 
to  be  deposited  with  the  Master,  on  an  affida^d^j 
a  settlement  prepared  in  pursuance  of  that  draft  i|r' 
ried  from  it,  the  plaintiff  being  entitled  to  the  estlrtf  < 
according  to  the  draft,  and  the  detfendant  aocoi£i| ; 
to  the  deed,  and  the  object  of  the  biU  being  to  l^ : 
form  the  deed.     In  another  case,  where  theobjc!^! 
of  the  suit  was  to  set  aside  two  conveyances,  m 
having  been  obtained  under  circumstances  of  mitfV' 
presentation  and  undue  influence,  a  motion  that  tiiej| 
might  be  deposited  with  the  Master  for  safe  custod/i 
on  an  affidavit  stating  generally  that  there  were  ntf* 
terial  variations  between  them;  that  these  variatioDi 
would  require  to  be  well  considered  at  the  hearing) 
and  that  there  was  some  degree  of  mala  fides  in  tbe 
defendant  calling  upon  the  Court  to  preserve  titfV 
with  more  anxiety  than  in  ordinary  cases;  V^ 
Eldon,  admitting  that  the  variations  were  materiil 
yet,  that  as  to  part,  they  appeared  in  the  answer,!* 
the  benefit  of  them  coidd  be  had  at  the  hearing,  ao4 
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>  the  rest,  that  the  difference  arose  from  an  omis- 
.  in  ome  deed,  and  that  there  did  not  appear  to  be 
ludulent  concealment, — ^refused  to  make  any  order 
safe  coBtody,  and  merely  ordered  production  of 
instruments  at  the  hearing.  {Beekford  v.  Wild- 
^  16Ves.  438). 

Section  10. 
Order  for  Production, 

There  a  defendant,  by  his  answer,  admits  the 
lession  of  books  and  papers  relating  to  the  mat- 
in question,  but  states  that  they  are  in  constant 
in  his  business,  and  necessary  for  that  purpose; 
Court  only  orders  in  the  first  instance,  that  they 
1  be  produced  to  the  plaintiff  at  the  place  of 
iness  at  which  they  are  stated  to  be  in  use,  leay- 
it  open  to  the  plaintiff,  if  he  does  not  obtain  a 
sfiactory  inspection  of  them  there,  to  apply  to  the 
art  for  a  further  order.  (Orane  v.  Cooper,  4  My. 
3r.  263). 

Section  11. 

Motion  for  Production . 

Upon  a  motion  for  discovery  and  inspection  of 
laments,  grounded  on  a  defendant's  answer,  the 
art  is  not  at  liberty  to  disregard  the  statements 
the  answer,  as  to  parts  of  the  documents  which 
\  not  disclosed,  howeyer  suspicious  those  state- 
nts  may  be;  but,  if  they  are  inconsistent  with  each 

p2 


315  PRACTICE   OF  TBK 

other^  the  Court  will  adopt  the  statement  whkk  is 
most  favourable  to  the  plaintiff;  and^  if  snch  paiti 
of  the  documents  as  are  disclosed,  contradict  the 
answer  as  to  the  other  parts^  the  Court  will  order  n 
inspection  of  such  other  parts.  {Bowes  v.  Fernet  I 
My.  &  Cr.  632).  Where^  on  a  motion  for  the  pn* 
duction  of  papers,  admitted  to  be  in  the  defendant* f 
possession,  the  right  to  their  production  depends  m 
documents  stated  in  the  bill,  but  which  are  neitkr 
admitted  nor  denied  by  the  answer,  the  plaintiff  isit 
liberty  to  yerifj  such  documents  by  affidavit.  (AdA 
V.  Campbell,  1  Beav.  258). 


Section  12. 

Default  in  the  Production, 

The  Master's  certificate  of  a  defendant's  deftoK 
in  the  production  of  papers,  founded  on  an  adnussiii 
contained  in  the  answer  of  another  party,  is  irrq|>- 
lar.  Where  the  four-day  order  is  issued  upon  asi^  T 
regular  certificate  of  default  in  the  production  c^fi^ 
pers,  &c.,  before  the  Master,  the  proper  course  is  to 
apply  to  the  Court  to  discharge  the  order,  and  tab 
the  certificate  off  the  file,  and  not  to  take  exceptions 
to  the  Master's  certificate.  {Kemp  v.  Wade,  2  I» 
686). 


Section  13. 

Inability  to  Produce. 

A  DEFENDANT  will  bc  compcUcd  to  set  forth  tk 
contents  of  books  as  to  which  he  does  not  state  i 
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[  inability  to  make  discovery,  although  he 
.te  a  physical  inability  to  produce  the  books 
ves.  {Bute  v.  Stuart,  5  Jur.  333. — ^V.  C). 
idanty  hy  his  answer,  stated,  that  he  had 
over  some  documents  relating  to  the  matters 
ion,  to  his  agent  in  Jamaica,  to  enable  him 
id  a  suit  there;  that  the  agent  had  left  the 
ind  that  the  documents  had  been  taken  pos-* 
>f  by  a  receiyer,  appointed  by  the  Court  of 
y  there: — Held,  that  this  admission  entitled 
itiff  to  an  order  for  production;  but  liberty 
n  to  the  defendant  to  relieve  himself  by  affi^ 
•m  the  effect  of  this  admission.  {Morrice  v. 
2  Beav.  500).  Where  books  and  papers,  the 
perty  of  the  defendants,  and  of  other  persons 
re  the  Court,  were  admitted  by  the  answet 
the  custody  of  a  third  party,  as  a  common 
'  all,  an  order  was  made  upon  such  agent  to 
Bin  inspection  by  the  plaintiff,  against  the 
of  those  owners  who  were  not  parties,  on  the 
!  that  the  Court  has  a  right  to  give  the  plain- 
ever  access  the  defendant  himself  would  be 
to.  {Walbum  v.  Ingilby^  1  My.  &  Kee.  69). 


Section  14. 

Costs  of  Production, 

\E  documents,  which  a  defendant  is  ordered 
ce,  are  permitted  to  remain  in  his  solicitor's 
r  the  plaintiff's  inspection,  the  solicitor  is 
tied  to  charge  the  plaintiff  for  inspecting 
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tliem;  although  the  derk  in  court  would  haye  been 
entitled  to  demand  6s.  M.  per  hour.  (Waodroffey, 
Daniel,  10  Sim.  126). 

The  plaintiff  in  a  recent  case^  having  obtained  an 
order  tJiat  the  defendants  ^'do  produce  and  leave, 
with  their  clerk  in  conrt,  certain  books  and  pi^ef% 
and  the  plaintiff  is  to  be  at  liberty,  at  all  reaaoiH 
able  times  and  upon  giving  reasonable  notiee^  to 
inspect,  at  the  office  of  the  defendants,  three  sevenl 
ledgers,  and  to  take  copies  thereof,  or  extracts  then- 
from,  at  the  plaintiff's  expense;  and  the  defendantSj 
and  their  clerk  in  court,  respedaydiy,  are  to  produce 
the  books  and  papers  on  the  examination  of  wit* 
nesses,  and  at  the  hearing  of  the  cause;"  and  acoa* 
test  having  arisen  between  the  parties,  as  to  wkkk 
of  them  should  bear  the  costs  of  producing  ik 
ledgers  for  examination.  Lord  Langdale,  after  obaerf' 
ing  that  no  precedent  had  been  found  of  any  profir 
sion  for  costs  in  such  an  order  as  this,  ordered,  tW 
the  production,  on  the  examination  of  witnesses  ii 
town,  and  at  the  hearing,  should  be  at  the  expenff 
of  the  defendants,  and  the  production,  on  the  eottt 
nation  of  witnesses  in  the  country,  at  the  expenae  d 
the  plaintiff.  {Dames  v.  Harford,  3  Beav.  118). 
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CHAPTER  XXXV. 

PAITMSNT   OF  MONEY  INTO   COURT. 


PHncipieg  upon  which  Pay- 
ment i»  ordered,  319. 

Motion  for   Payment   qf 
Money  into  Court,  324. 

Order  for   Payment   into 
Court,  324. 


4.  Mode  of  paying  Money 

into  Court,  325. 

5.  Deatructionqf  the  Account" 

ant'GeneraVe     Cheque, 
327. 


Section  1. 

Principles  upon  which  Payment  is  ordered. 

TfiE  ordinary  cases  of  applications  for  the  pay- 
snt  of  money  into  Court  are  in  suits  against  trus- 
M  or  executors^  where  money  appears  to  be  in  their 
nds^  either  by  admissions  in  their  answer,  or  on 
terrogatories  before  the  Master,  or  on  the  Master's 
port,  in  suits  between  partners,  or  in  suits  for  sped- 
I  performance.  There  are  other  cases,  when  money 
other  property,  which  is  the  subject  of  litigation,  is 
danger,  when  it  will  be  ordered  to  be  paid  into  or 
dged  in  the  Court. 

Payment  of  money  into  Court,  on  motion,  is  or- 
sred,  therefore,  upon  two  grounds: — First,  in  the 
ise  of  a  contest  as  to  the  title  to  any  particular 
roperty,  in  which  the  Court  will,  in  some  cases, 
ke  possession  of  the  subject-matter  of  the  contest, 
r  security,  until  it  adjudicates  upon  the  right, 
ich  cases  generally  arise,  where  the  property  is  in 
le  hands  of  stakeholders,  factors,  or  trustees,  who 
>  not  themselves  claim  any  title  to  it.    In  ordering 
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money  into  Coort  nnder  such  drcamstances,  the 
Court  does  not  disturlx  the  possession  of  any  partj 
claiming  title,  or  direct  a  payment  before  ihe  liabili^ 
to  pay  is  established.  (BiehareUon  v.  Bank  of  Etf- 
land,  4  My.  &  Cr.  171).  In  cases  of  this  kkul,  'k 
defendants,  having  merely  the  custody  of  the  po- 
perty  for  the  benefit  of  other  parties,  the  Court,  hj 
ordering  the  money  into  Court,  merely  substjtdn 
its  own  custody  for  that  of  the  trustee,  executor,  tr 
other  stakeholder.  The  Court,  by  such  order,  dii* 
turbs  no  right  to  the  possession,  for  the  defencbt 
has,  by  the  hypothesis,  no  beneficial  interest ;  it  does 
not  disturb  the  title  of  the  parties  beneficudly  inter 
ested,  but  merely  secures  the  fund,  by  sabstitatiDg 
its  own  responsibility  for  that  of  a  private  individu], 
till  their  rights  have  been  adjudicated  on. 

Secondly.  The  Court  is  in  the  habit  of  cnrderiBg 
money  into  Court  on  motion,  on  the  ground  of  iti 
being  a  debt  due  from  the  defendant  to  the  plaintiff; 
or,  at  all  events,  a  sum  payable  in  order  to  its  being 
applied  to  a  purpose  in  which  the  plaintiff  is  inte^ 
ested.  To  support  such  a  motion,  two  things  m 
necessary:  first,  a  clear  liability  in  the  defendant  to 
pay;  and,  secondly,  an  admission  by  the  defendant 
of  the  facts  from  which  such  Uability  arises. 

In  either  case,  the  motion  proceeds  entirely  iqpoii 
the  admissions  of  the  defendant  in  his  answer.  Eor 
the  purpose  of  such  a  motion,  evidence  cannot  be 
resorted  to,  for  the  plain  reason,  that  such  evidence 
is  not  producible  till  the  hearing  of  the  cause.  The 
Court  will  not  act  upon  affidavits  in  so  grave  t 
question  as  that  affecting  the  right  to  the  posses^ 
sion.      In  a  recent  case,  (Bickanhon  v.  Bank  rf 
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thipiand,  4  My.  &  Cr.  176),  Lord  Cottenham,  in 
idrerting  to  this  rale,  says,  "  A  reference  to  some  of 
die  cases  will  shew  how  strongly  the  Court  has  felt 
du^  and  how  strictly  it  has  adhered  to  the  rule  of 
ietiiigiipon  the  defendant's  admission  only.  In  Fox 
w.  Maekrethj  (1  Ves.  jun.  69),  LordThurlow  refused 
io  order  payment  of  a  balance,  the  result  of  charges 
■Dowed  by  the  Master  against  the  defendant,  after 
■Dowixig  all  that  he  claimed  in  discharge.  In  Milh 
V.  Hangon,  (8  Ves.  68  &  91),  Lord  Eldon  refused  to 
nder  pa3rment  into  Court  of  a  sum  verified  by  affida- 
wits  to  be  the  result  of  the  defendant's  answer,  and  of 
ipartnership  books  brought  into  the  Master's  office  by 
the  defendant,  unless  where  the  defendant  had  so  re- 
ftrred  in  his  examination  to  the  books  as  to  make  them 
CM  much  part  of  it  as  the  schedule  to  it.  In  Maddock's 
Chancery  Practice,  (Vol.  II.  p.  400,  2nd  ed.),  a  case 

^ V.  Bailey  is  mentioned,  in  which  the  Court 

declined  to  act  upon  a  stated  account,  the  answer  de- 
iijing  its  correctness.  In  Quarrelly,  Beck/ord,  (14 
Tea.  177),  Lord  Eldon  refused  to  order  a  mortgagee 
in  possession  to  pay  into  Court  the  balance  appearing 
Mm.  the  schedule  to  his  answer,  the  answer  saying,  that 
the  defendant  did  not  know  whether  anything  was  due 
to  him,  or  what  was  the  amount  of  repairs  and  im- 
provements. In  Woody.  Doumes,  (1  Ves.  &  Bea.  49), 
th^re  had  been  a  decree  for  an  account  of  principal 
end  interest;  the  defendant,  an  executor,  upon  his 
"examination  admitted  the  principal  monies  which 
were  ordered  to  be  paid  into  Court;  but  the  Lord 
Chancellor  declined  to  order  the  interest  to  be  so 
upon  an  affidavit  of  the  amount.     In  many  of 

pd 
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these  cases  there  was  no  doubt  of  the  monej  bdag 
due;  bat  the  Court  refused  to  act  upon  its  knoi- 
ledge  of  that  fact,  derived  from  any  other  sooice 
than  the  defendant's  admissicm."  Hence,  where  aa 
answer  contains  a  clear  admission  that  there  is  trost 
money  in  the  hands  of  a  defendant,  the  Court  inU 
make  an  interlocutory  order  for  securing  it,  in  ibe 
name  of  the  accountant-general.  (Rothwell  t.  Ba^ 
well,  2  Sim.  &  Stu.  218).  So  where  an  ezeeotff 
admits  himself  to  have  been  a  debtor  to  his  testator 
at  the  time  of  his  death,  this  has  always  been  hM 
a  clear  admission  of  assets  in  his  hand  to  the  amount 
of  the  debt. 

The  admission  by  the  defendant  of  circnmstancefl^ 
which  would  entitle  the  plaintiff  to  a  decree,  is  not 
sufficient  to  induce  the  Court  to  order  payment  into 
Court.  {Peacham  v.  Daw,  6  Madd.  98).  The  pro- 
per course  in  such  a  case  is,  to  set  down  the  ciOBe 
on  bill  and  answer,  this  relief  being  matter  of  do* 
cree.  (lb.).  So,  where  a  plaintiff  claims  to  be  en* 
titled  in  a  particular  character  to  a  fund  in  the  hands 
of  a  trustee,  and  the  trustee,  by  his  answer,  sap 
he  does  not  know  whether  the  plaintiff  fills  tbit 
character  or  not,  the  plaintiff  cannot  have  the  fond 
brought  into  Court  in  the  suit«  (Dublea  v.  Ftiulf 
4  My.  &  Cr.  502). 

The  Court  will  direct  the  payment  of  a  balaacc 
into  the  name  of  the  accountant-general,  which  tbc 
defendant  admits  upon  his  examination,  or  in  his  an- 
swer; and  in  like  manner,  a  balance  reported  to  be 
due  by  the  Master,  after  the  report  is  confirmed, 
but,  pending  exceptions  to  the  Master's  report,  tb( 
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Mdance  is  not  considered  to  be  ascertained.  Where 
t  is  evident  that  an  exception  is  taken  merely  for 
lelay^  the  party  may  make  an  application  to  the 
jonrt  for  the  immediate  hearing  of  the  exception. 
Creak  v.  Cajpell,  6  Madd.  114). 

"Where  an  executor  admits  that  he  has  received  a 
lertain  sum  belonging  to  the  testator's  estate,  but 
idds  that  he  has  made  payments^  the  amount  of 
irhich  he  does  not  ^ecify,  the  Court  will  allow 
tiim  to  verify  the  amount  of  his  payments  by  affida- 
rit,  and  order  him  on  motion  to  pay  the  balance 
bto  Court.  (Anon,,  4  Sim.  359).  In  a  suit  against 
the  Bank,  and  an  administrator  appointed  under  38 
Geo.  3,  c.  87,  the  Court,  on  motion  before  decree, 
ordered  stock  standing  in  the  testator's  name  to  be 
transferred  to  the  accountant-general.  {Warhurton 
w.  HUl,  5  Sim.  532). 

In  a  recent  case,  a  party  was  ordered  to  pay  money 
into  Court,  in  which  he  claimed  the  sole  beneficial 
interest,  he  being  also  a  trustee  of  the  fund.  (Jnman 
V.  Whitly,  5  Jur.  287.— R.)  When  a  fond,  the  title 
to  which  is  litigated  in  the  cause,  has  been  brought 
into  the  Court,  it  is  contrary  to  the  practice  of  the 
Court  to  determine  the  question  of  title  upon  inter- 
locutory application,  so  far  as  to  direct  that  the  in- 
terest of  the  fond  shall  be  paid  to  one  of  the  parties 
claiming  it  until  forther  order.  {Nedby  v.  Nedby, 
4  My.  &  Cr.  367). 
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Sbction  2. 

Motion  for  paytnent  of  Money  into  Court. 

Notice  of  motion  was  given  for  the  payment  of 
money  into  Courts  but  the  notice  did  not  proceed  to 
state  that  an  application  would  be  nuide  for  its  invest- 
ment. One  of  the  parties  did  notappearonthe  motioD; 
it  was  held,  that  no  order  for  investment  of  the  find 
could  be  made.  (fiobvMon  v.  Woody  I  Beav.  206). 


Section  3. 
Order  for  Payment  into  Court. 

When  the  suit  is  amicable,  and  no  opposition  is 
to  be  made,  the  order  for  payment  of  the  mcmey  is 
frequently  general,  no  time  being  specified;  other- 
wise the  application  must  be,  that  the  money  be  paid 
on  or  before  a  certain  day,  or  in  a  fortnight,  &c.,  and 
the  payment  is  by  the  order  directed  to  be  so  made, 
and  never  forthwith.  If  the  order  be  general,  it  is 
necessary,  for  the  purpose  of  a  commitment  for  not 
paying  the  money,  to  obtain  a  short  order,  fixing  the 
time  within  which  the  money  shall  be  paid,  and  the 
person  serving  the  order  must  have  authority  to  re- 
ceive the  money.  {Wilkins  y.Stevensy  19  Ves.  118). 
Where  an  order  has  been  obtained  for  payment  oft 
sum  of  money  by  a  defendant,  and  due  diligence  used 
to  serve  him  personally,  but  ineffectually,  the  Court 
will  grant  a  four- day  order  for  payment,  and  will  di- 
rect that  service  on  his  clerk  in  court  shall  be  good 
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Siervice  on  the  party  ordered  to  pay.  (Awm,^  4  Mad. 
462).  Where,  by  an  order,  a  fund  was  directed  to  be 
sold,  and  the  proceeds  paid  to  the  plaintiffs  in  the 
suit,  who  were  entitled  as  trustees  only,  and  the 
plaintiffs  executed  to  their  solicitor  a  power  of  at- 
torney, to  receive  the  money,  but  before  the  money 
was  paid  one  of  them  became  bankrupt:  it  was  held, 
that  the  accountant-general  was  right  in  refusing 
payment,  until  that  circumstance  had  been  brought 
to  the  knowledge  of  the  Court.  (Gage  v.  Watmough, 
5  Jut.  404— C). 

An  order  was  made  on  a  person,  not  a  party  to 
the  cause,  for  payment  of  a  sum  of  money,  within 
three  weeks  from  the  date  of  the  order;  but  it  was 
not  served  until  after  the  expiration  of  that  time: 
this  is  irregular,  and  the  subsequent  proceedings 
will  be  set  aside.  For  the  former  practice  as  to  the 
mode  of  enforcing  payment  of  a  sum  of  money,  under 
an  order  of  the  Court,  against  one  not  a  party  to  the 
cause,  see  Buffield  v.  Elwea,  2  Beav.  268. 


Section  4. 

Mode  of  paying  Money  into  Court, 

The  mode  of  paying  money  into  Court  will  be 
explained  by  the  following  statement  of  the  mode  of 
paying  in  receivers'  balances.  The  amount  having 
been  found  by  the  Master  on  passing  the  account, 
he  prepares  a  report  of  such  balance,  and  thereby 
limits  the  time  within  which  it  is  to  be  paid  in:  this 
report  requires  no  confirmation,  but  is  taken  forth- 
with to  the  Report  Office,  and  in  a  day  or  two  an 
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office  copy  of  it  is  obtained ;  this  is  taken,  with  the 
order  under  which  the  balances  of  his  account  aie 
directed  to  be  paid  in,  to  the  derk  in  the  proper 
division  of  the  accountant-general's  office,  (where 
all  causes  or  matters  are  arranged  according  to  tlie 
initial  letter  of  the  first  plaintiff's  name),  andhevS 
obtain  the  following  day  a  printed  request  or  diieo* 
tion  for  the  Bank  to  receive  the  exact  balance  to  be 
paid  in.  This  direction  is  taken  to  the  Bank,  and 
such  notes  as  may  form  part  of  the  balance  haying 
been  examined  and  cancelled  at  the  Cashier's  Office, 
and  a  note  given  by  one  of  the  tellers  for  any  cash 
you  may  pay  in,  the  direction,  the  cancelled  notes 
and  the  note  of  the  cash  are  taken  to  the  Chanoefy 
Office  in  the  Bank,  and  a  printed  receipt  for  the 
amount  so  paid  is  given;  this  is  countersigned  by 
one  of  the  cashiers,  and  then  filed  at  the  office  of 
the  accountant-general,  where  the  paying^n  tteket^ 
as  it  is  termed,  was  obtained. 

If  the  order  direct  that  the  balance  is  to  be  in- 
vested in  the  purchase  of  any  particular  stock,  (usually 
the  three  per  cent,  consols),  a  note  or  request  that 
such  investment  may  be  effected  is  filled  up;  and 
the  office  copy  of  the  report  specifying  the  balance 
found  due,  and  the  order  under  which  the  invest- 
ment is  to  be  made,  are  left  with  the  accountant- 
general  to  complete  the  investment,  who  subsequently 
issues  a  certificate  of  the  amount  of  stock  so  pur- 
chased with  the  balance. 

For  transferring  stock  into  the  name  of  the  ac- 
countant general,  the  defendant's  solicitor  must  be 
furnished  with  the  order  or  an  office  copy,  and  at- 
tend with  it  at  thfi  accountant-generars  office  to 
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Iiaye  the  necessaiy  Hekets  of  transfer  made  out. 
Having  obtained  these,  the  defendants  may  make  the 
transfer  at  the  Bank,  either  personally  or  by  power 
of  attorney.  When  the  transfer  has  been  made, 
and  all  the  Bank  documents  left  at  the  accountant- 
general's  office,  then  the  like  copies  of  his  certificate 
of  trangfer  are  to  be  obtained  as  on  a  payment  of 
money. 

Section  5. 
Destruction  of  the  Accountant-GeneraVs  Cheque, 

A  CHEQUE  of  the  accountant-general  was  alleged 
to  have  been  accidentally  destroyed:  the  Court,  though 
not  satisfied  with  the  evidence  of  its  destruction, 
directed  the  issue  of  a  new  cheque,  on  the  ground 
that  the  other  cheque,  being  more  than  a  year  old, 
would  not  be  paid,  if  presented.  (Taylor  v.  Scrivens, 
1  Beav.  571). 


CHAPTER  XXXVI. 

PAYMENT  OF  MONEY  OUT  OP  COURT. 

The  proper  mode  of  obtaining  money  out  of  Court, 
is  by  petition:  but,  in  a  case  where  the  rights  of  the 
parties  had  been  ascertained  by  arbitration,  and  no 
decree  had  been  made,  the  Court  ordered  payment 
of  money  out  of  Court  upon  motion.  (Oliver  v.  Burt, 
1  Beav.  583).  Where  small  sums  are  payable  out 
of  Court  to  parties,  an  order  will  be  made  to  pay 
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ihem  to  the  solicitor,  he  undertakiiig  to  distrilmte 
them;  hut  it  is  necessary,  either  that  the  petition, 
praying  payment  to  the  solicitor,  should  he  signed 
by  the  parties,  or  that  a  written  authority,  signed  by 
the  parties,  should  be  produced  to  the  Ck>urt,  antho- 
rizing  the  payment  to  the  solicitor.  {KeUaU  t.  Jtfiw- 
t(m,  2  Beav.  361).  The  Court  will  not  order  pay- 
ment, to  the  solicitor  of  a  legatee,  of  any  sum  a- 
ceeding  £10.  {Hawkins  v.  Bodj  5  Jur.  1130— 
V.  C.  W.).  The  28th  Ord.  (B.),  which  directs, 
that  orders  for  paying  out  sums  of  money  shall 
specify  the  amount  to  be  paid  out,  applies  to  those 
cases  only  in  which  the  amount  to  be  paid  out  can 
be  ascertained  at  the  time  when  the  order  for  pay- 
ment is  made.  (Piggott  v.  Garraway,  9  Sim.  260). 
Payment  of  money  out  of  Court  will  be  ordered  to  an 
administratrix  of  a  person  presumed  to  be  dead,  not 
having  been  heard  of  for  more  than  seven  years;  the 
Court  being  satisfied  with  such  evidence  of  death 
as  was  thought  sufficient  by  the  Ecclesiastical  Court 
in  granting  administration.  {Bunsmure  v.  Boulder- 
son,  5  Jur.  958— V.  C). 

A.  sold  a  fund,  to  which  his  wife  was  entitled  in 
reversion,  and  when  it  fell  into  possession  he  was 
resident  in  Africa.  The  wife  consented  to  waive  her 
equity  to  a  settlement,  and  that  the  fund  should  be 
transferred  to  the  purchaser: — Held,  that  the  usiial 
affidavit,  that  there  was  no  settlement  affecting  the 
fund,  might  be  made  by  the  wife  alone.  (Elliott  v. 
Bemmington,  7  Sim.  502).  Whether  the  Court  will 
or  will  not  accept  the  consent  of  a  married  woman, 
being  a  minor,  to  the  payment  out  of  Court,  of  money 
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t6  which  she  is  entitled,  seems  to  be  a  doubtful  ques- 
tion,  it  haying  been  detennined  in  the  affinnative  in 
ChUHn  T.  Chdlin,  (7  Sim.  239),  and  in  the  negative  iu 
Stub^  y.  Sargony  (2  Beav.  496).  An  order  for  pay- 
moit  to  the  husband,  of  money  to  which  his  wife 
was  entitled,  cannot  be  inserted  in  the  order  for  fur- 
ther directions,  but  must  be  obtained  by  petition, 
although  the  wife  consents.  {Campbell  v.  Harding^ 
6  Sim.  283). 


CHAPTER  XXXVII. 

REPLICATION. 


1.  Effect  of  Replication,  329.     2.  Filing  Replication,  330. 


Section  1. 
Effect  of  Replication, 

Ip  the  plaintiff  is  satisfied  with  the  answer,  and 
not  advised  to  amend,  he  should,  within  two  months 
alter  it  is  to  be  deemed  sufficient,  either  set  down 
the  cause  for  hearing  on  bill  and  answer,  or  file  a  re- 
plication. If  the  answer  is  not  replied  to,  this  is  an 
admission  of  the  facts  stated  in  the  answer.  (Legard 
V.  Sheffield,  2  Atk.  377).  By  filing  a  replication, 
the  plaintiff  deprives  the  defendant  of  the  power  of 
reading  the  answer  as  evidence,  and  puts  him  upon 
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proving  its  all^tions.  As  in£uits  cannot  be  bound 
by  admissionsy  it  is  proper,  in  all  cases  where  there 
are  in&nts,  to  reply  and  go  into  evidence  as  to  the 
material  all^ations  necessary  to  support  the  suit. 
Those  answers  only  should  be  replied  to,  which  re- 
quire to  be  supported  by  proof,  as,  by  doing  so,  the 
plainti£P  entitles  all  the  defendants  to  whose  answers 
he  repUes,  to  take  copies  and  give  briefs  of  his  m- 
dence. 


Section  2. 

Filing  Replication. 

The  replication  is  filed  by  the  plaintiff's  derkin 
court,  who  gives  notice  to  the  defendant's  derk  in 
court  of  having  done  so.  If  not  filed  within  two 
months  afler  the  last  of  the  answers  is  to  be  deemed 
sufficient,  the  defendant  may  move  to  dismiss.  (L. 
&  B.  16).  If  the  plaintiff  reply,  he  cannot  set  down 
the  cause,  unless  by  consent,  till  pubUcation  has 
passed.  The  plaintiff  cannot  vrithdraw  replication, 
without  a  special  order  of  the  Court,  (L.  &  B.  15), 
and,  after  witnesses  have  been  examined,  cannot,  it 
should  seem,  withdraw  it  at  all.  {Gascoyne  v.  Chm- 
dler,  3  Swanst.  420). 

A  supplemental  bill,  which  merely  introduces  sup- 
plemental matter  to  sustain  the  relief  sought  by  the 
same  plaintiff  from  the  same  defendant  by  the  oiir 
ginal  bill,  is  not  a  supplemental  suit;  and  in  sndi 
case  there  is  only  one  record,  and  one  repHcation, 
and  one  cause  to  be  set  down.  {Cation  y.  Earl  of 
Carlisle,  5  Madd,  427). 
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CHAPTER  XXXVIII. 

SrBPCENA  TO   REJOIN. 


1.  iBiuinff  qf  Subptena  to  R^oin,  331.  2.  Form  of,  331, 

3.  Service  qfSubpcena  to  Rtjoin,  332. 


Section  1. 
Isming  of  Subpoena  to  Rejoin. 

The  subpoena  to  rejoin  cannot  be  issued,  or  at 
least  made  returnable,  before  replication;  (Bea.  Ord. 
C3i.  184);  and  in  ordinary  practice,  tbe  subpoena  to 
rejoin  is  not  issued  till  after  replication.  (And  see 
Brown  v.  Moore,  2  Sim.  464). 


Section  2. 
Form  of. 

According  to  Lord  Brougbam's  Orders,  tbe  sub* 

pcena  to  rejoin  is  in  tbe  following  form: — 

Victoria,  &c. 

To ,  Greeting : 

We  command  you  [and  every  of  you]  that  immediately  after 
the  seirice  of  this  writ  you  do  appear  in  our  High  Court  of 
Chancery,  then  and  there  to  rejoin  and  join  in  commission,  if 
thereunto  required,  in  a  certain  cause  there  depending,  wherein 

•»—  [and  others  or  another]  are  plaintiffs,  and  [and 

others  or  another]  are  defendants. 

Witness,  &c.  Courtsnay. 

It  is  to  be  prepared  by  tbe  solicitor.  (B.  Ord.  1). 
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A  prsscipe  in  the  usaal  form,  and  indorsed  with  the 
name  or  firm  and  place  of  business  or  residence  of 
the  solicitor  issuing  it,  must  be  delivered  and  filed 
at  the  Subpoena  Office,  (Id.  2),  and  when  such 
solicitor  shall  be  agent  onlj,  then  there  must  be 
further  indorsed  the  name  or  firm  and  place  of  bu- 
siness or  residence  of  the  principal  solicitor,  (lb.  3). 
Each  subpoena  shall  contain  three  names  where  n^ 
cessary  or  required.     (lb.  5). 


Section  3. 

Service  of  Subpoena  to  Rejoin, 

It  is  presumed,  notwithstanding  the  general  t^rm^ 
of  the  4th  of  the  New  Orders,  that  the  20th  of  Lord 
Lyndhurst's  Orders  is  still  in  force,  and  that  service 
of  this  subpoena  on  the  clerk  in  court  of  the  defend- 
ants is  good.  By  the  service  of.  the  subpoena  to  re- 
join, the  cause  is  at  issue. 


CHAPTER  XXXIX. 

setting  down  the  cause. 

If  the  plaintiff  be  content  to  hear  the  cause  on 
bill  and  answer,  he  may  set  it  down  as  soon  as  he  is 
satisfied  with  the  answer.  If  he  reply,  he  cannot  set 
down  the  cause  till  after  publication  passed;  and 
must  at  the  latest  set  down  his  cause  and  serve  the 


COtJRT  OF  CHANCERY.  33 

subpoena  to  hear  judgment  returnable  in  the  succeed* 
mg  term.  (L.  &  B.  7)«  For  the  purpose  of  setting 
down  the  cause^  the  plaintiff  gets  the  six  clerk's  cer- 
tificate that  the  pleadings  have  been  regularly  filed 
and  publication  duly  passed.  This  he  carries  to  the 
senior  clerk  of  the  registrar  of  the  Court  where  it  is 
proposed  to  be  heard,  who  enters  it  in  a  book  kept 
for  the  purpose,  and  gives  a  note  of  the  day  on  which 
the  cause  is  fixed  for  hearing,  which  may  be  either 
in  term  or  vacation.     (L.  &  B.  82). 

A  cause  cannot  regularly  be  set  down  before  pub- 
lication without  a  special  order,  which  is  sometimes 
made  when  the  defendant  enlarges  publication;  and 
therefore  where  a  cause  has  been  set  down  and  sub- 
poena served  before  publication,  publication  having 
been  twice  enlarged  at  the  instance  of  the  plaintiff^ 
the  cause  was  ordered  to  be  struck  out  of  the  paper, 
the  subpoena  quashed,  and  the  plaintiff  to  pay  the 
costs  of  the  application.  (Ellis  v.  King,  4  Madd.  1 26) . 
By  the  82ud  Ord.  L.  &  B.,  after  reciting  that,  the  then 
present  practice,  that  causes  could  only  be  entered  for 
hearing  during  the  time  of  term,  and  that  the  sub- 
poena ad  audiendum  judicium  could  only  be  then  re- 
turnable, was  productive  of  great  delay  and  inconve- 
nience, it  was  ordered,  **that  from  thenceforth  causes 
might  be  set  down  for  hearing,  and  the  subpoena  ad 
audiendum  judicium  served  and  returnable  on  any 
day  as  well  out  of  term  as  in  term.'' 

Under  Lord  King's  Order,  9th  July,  1725,  a  cause 
can  not  be  set  down  in  the  term  in  which  publication 
passes,  unless  by  consent;  the  reason  being  that  other- 
wise it  might  come  on  to  be  heard  in  the  same  term. 
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and  when  the  defendant  can  not  posaiblji 
pared:  hnt  it  may  regularly  he  set  down  fo: 
in  the  yacation  after  any  term;  {Partridge 
1  Sim.  &  Stu.  466;  Lord  v.  Genslin,  5  Mf 
As  the  canse-hook  of  a  term  indades  thi 
after  that  term,  it  has  been  determined,  i 
82nd  Ord.  L.  &  B.,  that  a  cause  may  he  i 
for  hearing  in  the  cause-book  of  the  same 
which  publication  has  passed,  (Turner  y, 
1  Eee.  814),  proidded  it  be  not  in  fact  i 
until  after  the  last  day  of  the  term.  (S.  i 
&  Cr.  710). 

Where  a  defendant  sets  down  the  cause,  1 
hound  to  serve  the  plaintiff,  it  being  the  ] 
duty  to  serve  the  other  defendants.  (SmUh 
6  Madd.  193). 
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CHAPTER  XL. 


EVIDENCE. 
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342. 
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the  Defendant  being  out 
of  the  Jurisdiction,  343. 

11.  Against  whom  Deposi- 
tions may  be  read,  344. 

12.  Extent  to  which  the  An- 
swer may  be  read  as 
Evidence,  345. 


Section  1. 
General  points  as  to  Evidence. 

riNG  down  the  cause  on  bill  and  answer  is  an 
iking  to  hear  the  cause  on  the  allegations  con- 
in  them,  and  no  evidence  can  be  gone  into. 
B  intended  to  go  into  evidence,  the  plaintiff 
eply  and  serve  a  subpoena  to  rejoin,  which 
te  cause  at  issue.     It  is  not  necessary  even 
>  go  into  evidence,  unless  the  parties  to  the 
em  it  expedient.     That  is  a  question  depend- 
the  state  of  the  pleadings,  and  is  generally 
ted  to  the  consideration  of  the  counsel  who 
bem.     Evidence  cannot  be  read,  even  on  be- 
an infant,  as  to  a  fact  not  stated  in  the  bill, 
it  is  put  in  issue  by  his  answer.     {Powya  v. 
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Mansfield,  6  Sim.  565).    Averments  in  a  plea,  upon 
information  and  belief  as  to  facts,  not  lying  witlun 
the  immediate  knowledge  of  the  defendant,  such  as 
the  acts  of  other  parties,  are  sufficient  to  put  such 
facts  in  issue.  {Kirkman  v.  Andrews,  6  Jur.  1 39. — B). 
The  evidence  of  an  interested  witness  may  be  read  in 
a  suit  in  equity,  under  3  &  4  Will.  4,  c.  42,  ss.  26  and 
27.  (Wheal  v.  Grahamy  7  Sim.  62).    It  is  not  neces- 
sary for  a  party  producing  secondary  evidence  of  a  lost 
instrument,  to  prove  that  the  original  was  stamped. 
{Hart  V.  Hart,  5  Jur.  1007,  V.  C.  W.)     A  demamf 
by  a  witness  to  two  interrogatories  was  allowed  as  to 
one,  and  overruled  as  to  the  other.    The  Court  gave 
the  witness  half  the  costs  of  the  demurrer.  (Dootf  f. 
Reidy  5  Sim.  443).     A  party  who  intends  to  cross- 
examine  a  witness,  must  himself  make  an  appoint- 
ment for  that  purpose  with  the  examiner,  and  give 
notice  of  the  time  appointed  to  the  witness  and  the 
solicitor  of  the  opposite  party.     {Keymer  v.  Pering, 
10  Sim.  179).     In  general,  no  evidence  can  be  gone 
into  till  the  cause  is  at  issue;  and,  of  course,  not 
before  answer,  except  when  the  plaintiff  files  a  tra- 
versing note,  under  the  21st  Order  C.  &  L.;  yet,  on 
one  occasion,  leave  was  given  to  plaintiff,  before  an- 
swer, to  sue  out  a  commission  in  a  suit  to  perpetuate 
testimony,  the  defendant  having  been  attached,  and 
still  refusing  to  answer.  Lancaster  y,  Lancaster,  6Sim« 
439.     Under  36  Geo.  3,  c.  52,  s.  27,  a  copy  of  an 
entry  in  the  Stamp-Office  books  of  payment  of  the 
duty  on  a  legacy,   is  evidence  of  payment  of  the 
legacy:  but  the  copy  must  be  proved  in  the  usual 
way.     Harrison  v,  Borwell,  10  Sim.  380. 


court  of  chancery. 

Section  2. 

Vivd  voce  proof  at  the  Hearing, 

A  DEED  cannot  be  proTed,  yiyft  Toce,  at  the  hear- 
ing, if  it  be  necessary  to  ask  any  question,  except  as 
to  the  mere  execution  of  it.     If  the  execution  of  the 
deed  be  impeached,  that  must  be  upon  facts  stated 
ia  the  answer;  and  then,  whether  the  deed  was  duly 
executed,  becomes  one  of  the  main  questions  in  the 
erase;  and  the  execution  must  be  proved  by  eyidence 
takea  in  the  cause,  in  order  that  the  defendant  may 
bare  the  opportunity  of  cross-examining  as  to  those 
&ct8.     Where  the  execution  of  the  deed  is  not  im- 
peadied,  it  may  be  proved  at  the  hearing,  whether 
its  validity  be  or  be  not  impeached.     (Att-Gen,  v. 
PearsoUf  7  Sim,  309).     For  this  purpose,  the  ques- 
tions put  by  the  registrar  are  three,  namely:  ^'  Is  that 
your  hand-writing  ?    Did  you  see  A.  B.  sign  the 
deed  ?     Did  you  see  him  deliver  it  ?     (Bowser  v. 
Odby,  1  Hare,  132,  n.).     If  any  thing  more  than  the 
mere  execution  be  necessary  to  be  proved,  the  deed 
oumot  be  proved  at  the  hearing.     Hence,  where  a 
power  is  required  to  be  exercised  by  a  deed  executed 
in  the  presence  of  and  attested  by  witnesses,  the 
d^  by  which  the  power  is  exercised,  cannot  be 
proved,  viv&  voce,  at  the  hearing  of  the  cause.  {Brace 
▼•  Bliekf  7  Sim.  619);  because  in  this  case  not  only 
iirast  it  be  proved  that  the  deed  was  duly  executed,  but 
480  that  it  was  executed  in  the  manner  prescribed 
by  the  instrument  creating  the  power.    By  the  43rd 
Order  (C.  &  L.)  it  is  ordered,  "  That  in  cases  in 

Q 
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'  wbich  any  exhibit  may  by  the  present  p 
'  the  Court  be  proved  vivft  voce  at  the  heai 

*  cause,  the  same  may  be  proved  by  the  al 

*  the  witness  who  woold  be  competent  to  ] 
'  same  viv&  voce  at  the  hearing."  In  orde 
liberty  to  prove  a  deed,  or  other  exhibit,  viv 
the  hearing,  it  was  necessary  to  obtain  pref 
order  of  the  Court  for  that  purpose;  and  it 
stated  by  Wigram,y.  C,  that  the  43rd  Qrdf 
meant  to  disturb  the  former  practice,  but  i 
fiwahtate  the  mode  of  proof;  and,  therefore, 
for  leave  to  prove  an  exhibit  by  affidavit  at  th 
is  necessary;  and  he  added,  that  the  Masti 
Bolls  had  adopted  the  same  rule.  (Clare  v. 
Jur.  165). 


Section  3. 
Last  Interrogatory. 

By  the  32nd  of  Lord  Brougham's  Ordei 
ordered,  "  That  the  last  interrogatory  now  o 

*  in  use  be  in  future  altered,  and  shall  stan 

*  in  the  words  or  to  the  effect  following  :- 
'  know,  or  can  you  set  forth  any  other  i 
'  thing  which  may  be  of  benefit  or  advanta 

*  parties  at  issue  in  this  cause,  or  either  of 

*  that  may  be  material  to  the  subject  of  t 
'  examination,  or  to  the  matters  in  questic 
'  cause?  if  yea,  set  forth  the  same,'*  &c.  I 
order  it  has  been  determined,  that  a  pari 
now  at  liberty  to  use  the  old  last  interrogato: 
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hm  compellable  to  use  the  interrogatory  set  forth  in 
liib  Order.     (Gover  y.  Luea$,  8  Sim.  200). 


Section  4. 

Farm  of  the  Depositions, 

Although  it  is  directed  by  the  3  &  4  Will.  4, 
|u94,8.27«  that  all  depositions  of  witnesses^  examined 
ij^  the  Comrt  of  Chancery,  shall  be  taken  in  the  first 
pmaa,  the  enactment  refers  only  to  depositions  taken 
Iff&fre  the  examiners.  {Dry den  y .  Frosty  8  Sim.  380) . 


■  * 


Section  5. 
Commission  to  examine  Witnesses, 

•  The  plaintiff  obtained  an  order  for  a  commission 
to  examine  witnesses,  but  did  not  take  it  out,  it  has 
been  held,  that,  under  the  17th  L.  &  fi.,'  the  de- 
•Isndant  is  entitled  to  take  out  a  commission.  {Rat^ 
'hfuXmry  y.  Fenton,  6  Sim.  368).  A  defendant  who 
,Jpi  joined  in  commission,  cannot  obtain  a  new  com- 
iussion  except  upon  a  special  application,  and  with 
aotice.     (Bond  y.  Bond,  4  Sim.  518). 


Section  6. 
Commission  to  examine  Witnesses  Abroad, 

•  A  CoMMissTON  to  examine  witnesses,  awarded  to 
Ae  jndges  of  one  of  the  supreme  courts  in  India, 
under  13  Geo.  3,  c.  63,  s.  44,  ought  to  recite  die 

q2 
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pleadings  at  length.  (Murray  v.  Lamford^  7  Sim. 
139;  and  see  Ifurray  Y.  Xm^/bre^  6  Sim.  573).  An 
action  haying  heen  brooght  against  the  plaintiffi, 
whose  witnesses  were  abont  to  leave  England  for 
New  York,  they  applied  to  the  Chief  Justice  of  the 
King's  Bench,  under  1  Will.  4,  c.  22,  for  a  commis- 
sion to  examine  their  witnesses  before  the  trial;  hot 
his  lordship  ordered  them  to  be  examined  viva  ?oce, 
before  a  gentleman  of  the  bar,  with  liberty  to  the 
defendants  to  attend  and  cross-examine  them.  The 
plaintiffs  took  no  proceedings  under  that  order,  but 
their  witnesses  haying  shortly  afterwards  gone  to  New 
York,  they  filed  a  bill  in  Chancery,  and  afterwaidi 
moved  for  a  commission  to  examine  the  witnesM 
there,  which  was  granted.  {Chinneil  v.  Cabbold,A 
Sim.  546).  It  is  not  necessary  that  the  affidavit,  id 
support  of  a  motion  for  a  commission  to  examine 
witnesses  abroad,  should  state  either  the  names  of 
the  witnesses  or  the  matters  to  which  they  are  to  be 
examined,  in  a  case  where  it  is  evident  that  sodi 
examination  is  necessary.  (Carbonell  v.  BnM,  5 
Sim.  636).  This  motion  cannot  be  made  till  the 
defendant  has  answered  or  be  in  contempt.  {Kvug  ▼• 
Allen,  4  Madd.  247). 

Section  7. 

Examination  of  a  Defendant. 

An  order  to  examine  a  co-defendant  as  a  witness, 
may  be  obtained  ex  parte  by  a  defendant,  as  weD 
afler  as  before  decree.  The  Court  gives  credit  to 
the  allegation  upon  which  the  order  is  founded,  tint 
the  defendant  proposed  to  be  examined  is  not  inter- 
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ested^  and  the  question  whether  he  is  or  is  not  in- 
terested, can  only  be  raised  when  the  deposition  of 
the  witness  is  objected  to.  {Paris  v.  Hughes,  I 
Keen,  1). 

Section  8. 
Be'examinatian  of  Witnesses, 
The  plaintiff  will  be  allowed  to  re-examine  one  of 


08  witnesses  to  part  of  an  interrogatory  to  which 
the  examiner  had  omitted  to  take  down  the  deposi- 
]tkm.  (Bridge  v.  Bridge,  6  Sim.  352).  If  liberty  is 
given  to  a  party  to  exhibit  further  interrogatories 
for  the  examination  of  witnesses,  he  may  re-examine 
m  witness  whom  he  has  examined  before,  but  not  to 
the  same  matter.  (Turner  v.  Trelawney,  9  Sim. 
453).  Two  witnesses,  to  whom  an  interrogatory 
was  exhibited  by  the  examiner,  with  respect  to  cer- 
tain drafts  of  deeds  then  produced  to  them,  were 
vnable  to  answer  the  particulars  of  the  interroga- 
tory, by  reason  of  their  not  having  had  an  oppor- 
tunity of  previously  inspecting  the  drafts.  The 
drafts,  however,  were  marked  by  the  examiner  as 
having  been  produced  to  the  witnesses.  The  wit- 
nesses having  afterwards  inspected  the  drafts,  an 
application  was  made  that  they  might  be  re-exa- 
mined to  the  same  interrogatory,  and  the  Court, 
lipon  satisfying  itself,  by  seeing  the  depositions  al- 
ready taken,  that  the  former  examination  was  nuga- 
tory in  consequence  of  the  want  of  the  previous  in- 
spection, allowed  the  re-examination  to  take  place, 
the  other  party  having  liberty  to  cross-examine. 
(Stainey  v.  Walmsley,  1  My.  &  Cr.  361). 
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Sbction  9. 

Suppression  of  Deptmtums. 

Where  the  plaintiff's  interrogatories  are  leadii^ 
the  depositions  taken  under  them  will  be  soppiesaei 
by  order  of  the  Court  on  motion;  and  so  also,  i 
general,  where  there  has  been  any  other  irr^nkiik 
in  taking  them,  as  where  the  interrogatories  weieii 
tituled  in  one  cause,  in  which  a  deceased  defienda 
and  her  representatives  were  all  stated  to  be  defeni 
ants  together.  (Priichard  v.  Foulkes,  2  Beay.  133 
Depositions  had  been  suppressed  for  irregularity  in  tl 
order  under  which  they  had  been  taken.  The  e 
aminer,  on  the  witnesses  again  going  before  him  f 
examination  under  an  order  for  that  purpose,  i« 
over  to  them  their  depositions  taken  under  the  ft 
mer  order,  and  inquired  whether  they  were  oonee 
and  bemg  answered  in  the  affirmative,  he  ciiii 
them  to  be  signed  by  the  witnesses:  the  Court  ng 
pressed  the  depositions  as  having  been  irregnlir 
taken.  (The  Attomey-Genertd  v.  Nethereote,  10  Sb 
311).  A  petition  for  a  commission  to  examine  fri 
nesses,  and  the  order  thereon  obtained  by  oonsaii 
were  intituled  in  an  original  and  revived  snit,h 
the  interrogatories  were  intituled  in  the  oiigiB 
cause  only: — Held,  that  the  interrogatories  wa 
wrongly  intituled,  and  the  depositions  were  sq 
pressed.  (Priichard  v.  Foidkes,  2  Beav.  133). 
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Section  10. 
Primd  Facie  Evidence  of  a  Defendant  being  out  of 

the  Jurisdiction. 
In  Johnson  y.  Compton,  (4  Sim.  46),  one  of  the 
tiitiiesses  who  was  exammed  for  the  plaintiff,  in 
ivder  to  shew  that  S.,  one  of  the  defendants,  was  out 
qC  the  jurisdiction  of  the  Ck)urt,  deposed  that  he  had 
tbtd  some  letters,  dated  from  Paris,  and  addressed  to 
nd  receiyed  hy  the  plaintiff,  (one  of  which  he  had 
teen  within  a  week  past),  stating  that  S.  was  then 
Ib^  Paris;  and  that  on  that  ground  he  belieyed  that 
8*  was  not  resident  in  England.    Another  witness 
iaid»  that  A.  C,  one  of  the  defendants,  had  told  him 
•boot  fiye  days  since,  that  she  had  heard  and  helieyed 
lb«t  S.  was  then  at  Paris.    A  third  witness  deposed, 
lliat  ahout  two  months  before  his  examination  he 
had  seen  S.  in  Paris,  where  he  then  resided;  that  he 
had  not  heard  that  S.  had  since  left  Paris;  and  that 
if  he  had,  the  witness  belieyed  that  he  should  haye 
heard  of  it;  and,  under  these  circumstances,  the 
witness  belieyed  and  had  no  doubt,  that  S.  then  re- 
dded in  Paris,  and  that  the  difficulties  he  got  into  in 
this  country  had  preyented  his  returning;  that,  to  the 
|>est  of  the  witness's  recollection,  S.  went  to  reside 
•broad  about  1822  or  1823;  and  that,  saye  as  afore- 
said* the  witness  had  had  no  intercourse  or  corre- 
spondence with  him  since  1823.     It  beii^  objected 
that  this  eyidence  was  not  sufficient  to  proye  that  S. 
was  then  out  of  the  jurisdiction,   the  Vice  Chan- 
eellor  oyerruled  it,  obserying  that  it  was  primd  facie 
eyidence  that  S.  was  then  abroad. 
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In  a  recent  case  before  V.  C.  Wigram,  where  i 
defendant  was  alleged  by  the  bill  to  be  oat  of  the 
jurisdiction,  but  that  fact,  though  admitted  by  the 
answer  of  the  other  defendants,  was  not  proved,  bis 
Honor  observed,  "  In  this  case  one  party  is  out  of 
the  jurisdiction,  and  it  is  quite  clear  that  you  mast 
prove  the  fact  of  his  absence.  Here,  there  is  no 
proof  of  that  fact,  except  an  admission  in  the  answer, 
and  it  has  been  decided  by  a  most  experienced  Judg^* 
that  the  Court  is  not  justified  in  acting  on  such  an 
admission.  Regularly,  the  practice  is  to  prove  it 
before  the  examiner.  The  prudent  plan  is  to  prove 
that  the  defendant  was  out  of  the  jurisdiction  at  the 
time  of  the  issuing  of  the  subpcena,  and  to  take  cut 
to  bring  that  proof  down  to  the  latest  moment  yoa 
can.  Let  the  cause  stand  over,  with  liberty  for  the 
plaintiff  to  exhibit  an  interrogatory  to  prove  the  de- 
fendant, Graham,  out  of  the  jurisdiction,'*  {Eggingtw 
V.  BuHon,  6  Jur.  164,  V.  C.  W). 


Section  11. 
Against  whom  DeposiiioM  may  be  read. 

As  a  general  rule,  the  depositions  can  be  read  at 
the  hearing  of  the  cause,  or  the  trial  of  an  issue  in 
it,  only  as  against  those  persons  who  were  parties  to 
the  suit  at  the  time  of  the  depositions  being  taken. 
Thus,  where  a  defendant  became  bankrupt  during 
the  examination  of  witnesses,  and  a  supplemental 

*  Lord  Cottenham. 
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'bill  was  filed  against  his  assignees,  it  was  held,  that 
the  depositions  taken  after  the  commission  issued, 
•mad  before  the  supplemental  cause  was  at  issue, 
oonld  not  be  read  against  the  assignees.  (Hitchens 
▼•  Conffreve,  4  Sim.  420).  In  order,  however,  to 
bring  this  rule  into  operation,  there  must  be  a  sub- 
stantial alteration  of  the  parties,  and,  therefore, 
Vhere  a  bill  is  amended,  bj  making  the  plaintiffs  in 
tiie  original  bill  sue  on  behalf  of  themselves  and  all 
other  persons  having  the  same  interest,  this  does  not 
80  alter  the  parties  or  the  frame  of  the  record,  that 
depositions  taken  in  the  original  suit  cannot  be 
ttsed  in  the  amended  suit.  {Milligan  v.  Mitchell, 
3  My.  &  Cr.  72).  The  depositions  of  such  of  the 
witnesses  in  a  cause  as  had  died,  were  ordered  to 
be  read  at  the  trial  of  an  issue  in  the  cause;  the 
plaintiff  afterwards  died,  having  appointed  A.,  one 
oi  his  witnesses,  his  executor;  A.  revived  the  suit, 
and  his  name  was  substituted  for  the  plaintiff's  in 
the  issue:  it  was  ordered,  that  A's  depositions  should 
be  read  at  the  trial.  (Andrews  v.  Lady  Beauchamp, 
7  Sim.  65). 

Section  12. 
Extent  to  which  the  Answer  may  he  read  as  Evidence, 

If  the  cause  be  heard  on  bill  and  answer,  the 
whole  of  the  answer  may  be  read  in  evidence;  but  if 
the  answer  be  replied  to,  then  it  cannot  be  read  ex- 
eept  as  to  the  question  of  costs;  (Dawson  v.  Ellis, 
I  Jac.  &  Walk.  524);  where  the  answer  of  a  peer, 
which  is  put  in,  not  upon  oath,  but  on  his  protesta- 
tion of  honour,  was  read  as  to  the  question  of  costs. 

q3 
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And  see  Ftmeouver  y.  BImm,  (1 1  Yes.  464,)  ufaeie 
Lcnrd  Eldon  obsenres,  that ''  he  was  bound,  on  the 
question  of  costs,  to  look  at  the  answer;"  bat  de- 
positions, it  seems,  cannot  be  read  as  to  costs,  nnleM 
they  have  been  read  as  evidence  in  the  cause.  (Ifowetf 
y.  George f  1  Madd.  13). 

If  a  plaintiff  reads  a  passage  from  the  answer  as 
evidence,  he  is  compellaUe  to  read  all  other  passages 
in  the  answer  which  are  explanatory  of  the  psssage 
read,  whether  such  other  passages  are  connected  is 
point  of  grammatical  construction  or  separated  by 
passages  relating  to  distinct  subjects.  (Nurse  f. 
Bunn»  5  Sim.  225).  The  admissions  in  a  joint  an- 
swer by  the  husband  and  wife,  are  no  evidence  againat 
the  wife,  such  joint  answer  being  considered  as  the 
answer  of  the  husband  alone.  {EUton  y.  Wq^  2 
My.  &  Kee.  678).  Where  a  document  in  the  pos- 
session of  the  defendant  is  produced  and  read  by  the 
plaintiff  at  the  hearing,  under  a  general  order  for  its 
production,  the  defendant  will  not  be  allowed  to  read 
from  his  answer  any  statement  in  explanatioD  or 
qualification  of  the  document  (except  as  to  the  pos- 
session of  it),  but  the  Court,  if  necessary,  will  direct 
an  inquiry  on  the  subject.  (Miller  y.  Gmo,  1  Yon. 
&  CoU.  N.  C.  56). 

By  the  42nd  Order  (C.  &  L.),  it  is  ordered,  *«That 
'  where  a  defendant  in  equity  files  a  cross  b3t  for 
'  discovery  only  against  the  plaintiff  in  equity,  the 
'  answer  to  such  cross  bill  may  be  read  and  used  bj 
<  the  party  filing  such  cross  biU,  in  the  same  maaaer, 

*  and  under  the  same  restrictions,  as  the  answer  to 

*  a  bill  praying  relief  may  now  be  read  and  need;'' 
that  is  to  say,  such  answer  may  beread  psrtisUy. 
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(Lard  Ormond  v.  Hutchifuon,  13  Yes.  47;  S.  C.  16 
Vcs.  94). 

By  the  4l8t  of  the  same  Orders  it  is  ordered, 
**  That  where  a  defendant  in  equity  files  a  cross  bill 
'  against  the  plaintiff  in  equity  for  discovery  only, 
'  the  costs  of  such  bill  and  of  the  answer  thereto 
*  shall  be  in  the  discretion  of  the  Court  at  the  hear- 
f  ing  of  the  original  cause." 


CHAPTER  XLI. 

PUBLICATION. 

By  the  17th  L.  &  B.  it  is  ordered,  "  That  where 
'  the  plaintiff  files  a  rephcation  without  having  been 
'  aeired  with  a  notice  of  motion  to  dismiss  the  bill 
'  for  want  of  prosecution,  he  shall  serve  the  subpoena 
^  to  rejoin,  and  in  case  he  requires  a  commission  to 
■'  examine  witnesses,  shall  obtain  and  serve  an  order 
'  for  such  commission  within  three  weeks  from  the 
'  filing  of  the  replication,  and  such  commission  shall, 
'  at  the  latest,  be  returnable  on  the  first  return  of 
'  the  second  term  then  next  following;  and  the  plain* 

*  tiff  shall  give  his  rules  to  produce  witnesses  and 
'  pass  publication  at  the  latest  in  the  same  term, 

*  and  shall  set  down  his  cause  for  hearing,  and  duly 
<  serve  the  subpoena  to  hear  judgment  returnable  in 
'  the  succeeding  term;  and  if  the  plaintiff  shall  make 
/  defimlt  herein,  then  upon  application  by  the  de- 
'*  fendant,  upon  notice  o/motiofh  the  plaintiff's  bill 
/  dhall  stand  dismissed  out  of  Court  with  costs,  nn- 
'  less  the  Court  shall  make  special  order  to  the  ooih 
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*  traiy.  And  in  case  the  plaintiff  serves  a  subpoenit 
'  to  rejoin,  within  three  weeks  after  filing  the  repU- 

<  cation,  but  does  not  obtain  and  serve  an  order  for 
'  a  commission  to  examine  witnesses  within  that 
'  time,  then  the  defendant  shall  be  at  liberty,  with- 

*  out  notice,  to  obtain  an  order  for  a  commission  to 

*  examine  witnesses,  returnable  at  the  like  period  as 
'  the  plaintiff  is  entitled  to  pursuant  to  this  order, 
'  and  shall  have  the  carriage  of  such  commission. 
'  And  if  the  plaintiff  obtains  an  order  for  and  sues 
'  out  a  commission,  and  neglects  to  execute  and  re- 
'  turn  the  same  at  or  within  the  time  stated  in  this 
'  order,  the  defendant  shall  be  entitled  to  an  order, 
'  as  before  stated,  for  a  commission  returnable  on  the 

*  last  return  of  the  term  following  that  which  is  al- 
'  lowed  to  the  plaintiff  bj  this  order  for  the  return 
'  of  his  commission.     And  when  any  commission 

*  issues  pursuant  to  this  order  or  the  last  foregoiDg 

*  order,  the  parties  shall  have  liberty  to  execute  the 
'  same  in  term  time,  and  publication  shall  stand  en- 

*  larged  until  the  commission  shall  be  returnable; 

<  and  the  plaintiff  shall  be  at  liberty  to  set  down  the 

*  cause,  in  the  mean  time,  without  the  necessity  of 

*  inserting  such  directions  in  the  order  for  the  ocnn- 

*  mission."  And,  by  the  18th  L.  &  B.,  "  That  pub- 
'  Hcation  shall  not  be  enlarged  except  upon  special 
'  application  to  the  Court,  made  upon  notice  sop- 
'  ported  by  affidavit,  and  at  the  cost  of  the  party 

*  applying,  unless  otherwise  ordered  by  the  Court." 
Before  a  defendant  can  move  to  enlarge  publication, 
he  must  serve  his  co-defendants,  as  well  as  the  plain- 
tiff, with  notice  of  the  motion.  {Brydgei  ▼•  Bnm/Ul, 
9  Sim.  643). 
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CHAPTER  XLII. 

8UBPCENA   TO    HEAR  JUDGMENT. 


1.  Form  of,  349.  2.  Serviee  of,  349. 

Section  1. 

Fwmof, 

The  observations  which  have  been  made  with  re- 
spect to  the  preparation  of  the  subpoena  to  appear  and 
answer,  and  the  subpoena  to  rejoin,  (ante,  p.  332), 
apply  to  the  subpoena  to  hear  judgment.  The  form 
of  the  writ  b  as  follows: — 

Victoria  &c. 

To  — — ,  Greeting, 
We  command  you  [and  every  of  you,]  that  you  appear  be- 
fore our  Lord  High  Chancellor  \w  '*  before  His  Honor  the 
Master  of  the  Rolls/'  or  before  His  Honor  the  Vice-Chan- 
cellor," as  the  cause  may  be  set  down]  on  the  day  of 

next,  or  wheneyer  thereafter  a  certain  cause  now  depend- 
ing in  our  High  Court  of  Chancery,  wherein  — —  [and 

others  or  another]  are  plaintiffs  and  ^ —  [and  others  or 

another]  are  defendants,  shall  come  on  for  hearing,  then  and 
there  to  receive  and  abide  by  such  Judgment  and  Decree  as 
shall  then  or  thereafter  be  made  and  pronounced,  upon  pain 
of  Judgment  being  pronounced  against  you  by  default. 

Witness  &c.  Courtbnat. 

Section  2. 

Service  of. 

As  by  the  former  practice,  service  of  the  subpoena 
fo  hear  judgment  on  the  defendant's  derk  in  court, 
or  hm  agent  at  hia  seat  in  the  six  clerks'  office  was 
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good,  and  might  be  either  by  leaving  the  label  shew- 
ing the  body  under  seal,  or  by  leaving  the  body;  so 
now  it  is  presumed  that  it  will  be  sufficient  to  leave 
a  copy  of  the  subpoena  with  the  defendant's  ax 
derk  or  his  agent.  (B.  4).  This  writ  may  be  made 
returnable  either  in  term  or  vacation.  (L.  &  B.  82). 
It  must  be  made  returnable  three  days  before  that 
fixed  for  hearing ;  and  must  be  served  fonrteen  days 
exclusive  in  a  country,  and  ten  days  in  a  town  canse^ 
(Bea.  Ord.  Ch.  170),  before  the  day  appointed  in 
the  subpoena  to  hear  judgment.  The  affidavit  of 
sendee  of  subpoena  to  hear  judgment,  produced  by  t 
defendant  when  the  plaintiff  makes  default  at  the 
hearing,  must  verify  the  fact  of  the  subpoena  bearing 
the  indorsement  required  by  the  third  B.  (Biffff  v. 
JFaU,  3  My.  &  Cr.  505). 

Though  the  cause  be  set  down  on  a  peremptory 
undertaking,  yet  the  subpoena  to  hear  judgment 
must  be  served.  (Dixon  v.  Shum^  15  Yes.  520).  An 
undertaking  of  the  soHcitor  to  appear  on  the  hearing 
is  not  sufficient,  if  default  be  made;  but  the  Court 
would,  on  application,  order  the  solicitor  to  pay  the 
costs  of  default.  (ElUs  v.  Kin^,  5  Madd.  21).  Ir- 
regularity in  the  subpoena  to  hear  judgment,  is 
waived  by  the  party  so  served  appearing  on  a  motion 
to  advance  the  cause,  and  not  then  taking  the  objec- 
tion. (Carvick  v.  Fot^n^,  Jac.  524).  A  decree  by 
default  made  upon  service  of  subpoena  under  the  old 
form,  but  not  indorsed  **  to  hear  judgment,"  was  held 
to  be  irregular,  and  was  discharged  on  motiim. 
(PoweU  V.  Martin,  1  Jac.  &  Walk.  292). 

When  the  hearing  of  a  cause  has^  from  aodldental 
circumstances,  become  ineflfectual,  the  canae  b  to  be 


COUBT  OF  CHANCERY. 

ecmndered  in  the  same  position  as  if  the  hearing  had 
not  taken  place.  And»  therefore,  if  a  canse  be  so 
faMflfectoally  heard  at  the  Rolls,  for  example,  it  is 
eoitipetent  for  the  plaintiff,  in  conformity  with  the 
•ferj  day  practice  of  transferring  a  cause  from  one 
branch  of  the  Conrt  to  another,  to  apply  to  hare  it 
set  down  before  the  Lord  Chancellor,  and  no  new 
subpoena  to  hear  judgment  is  necessary.  (Jackson  v. 
Bourne,  4  Buss.  484). 

When  a  cause  has  been  set  down  and  a  subpoena 
to  bear  judgment  served,  and  it  becomes  necessary 
to  revire  the  suit,  it  is  not  necessary  to  serve  a  new 

bpoena.  (Bray  v.  JFoodram^  6  Madd.  72). 


CHAPTER  XLIII. 

PRELIMINARY  INQUIRIES. 

By  the  5th  Order  of  9th  May,  1839,  it  is  ordered, 
**  That,  in  all  cases,  in  which  it  shall  appear  that 

*  eertain  preliminary  accounts  and  inquiries  must  be 

*  taken  and  made  before  the  rights  and  interests  of 

*  the  parties  to  the  cause  can  be  ascertained,  or  the 
'  qnestions  therein  arising  can  be  determined,  the 

*  |naintiff  shall  be  at  liberty  at  any  time  after  the  de^ 

*  fendants  shall  have  appeared  to  the  bill,  to  move  the 

*  Court  on  notice,  that  such  inquiries  and  accounts 

*  riudl  be  made  and  taken,  and  that  an  order,  re- 

*  faring  it  to  the  Master  to  make  such  inquiries 
'  and  take  such  accounts,  shall  thereupon  be  made 

*  without  prejudice  to  any  question  in  the  cause,  if  it 

*  shall  appear  to  the  Court  that  the  same  will  be 
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*  beneficial  to  such  (if  any)  parties  to  the  cause, 
'  as  may  not  be  competent  to  consent  thereto,  and 
'  that  the  same  is  consented  to  by  such  (if  any)  of 
'  the  defendants,  as,  being  competent  to  consent,  have 
'  not  put  in  their  answer  to  the  bill,  and  that  the 
'  same  is  consented  to  by,  or  is  proper  to  be  made 
'  upon  the  statements  contained  in  the  answers  of 
'  such  (if  any)  of  the  defendants  as  have  answered 
'  the  biU." 

Upon  this  order  it  has  been  determined,  that  it 
merely  enables  the  Court  to  direct  such  inquiries  as 
must  be  made  prior  to  the  discussion  of  the  question 
in  the  cause,  but  not  to  prejudice  or  decide  that 
question.     Therefore,  where  a  bill  is  filed  for  an 
account,  the  Court  will  not,  under  this  Order,  di- 
rect the  account  to  be  taken,  (Lee  v.  Shaw,  10  Sim. 
369),  unless  the  liability  to  account  be  admitted,  and 
then  the  Court  will  order  preliminary  accounts  to  be 
taken,  although  the  cause  has  been  set  down  for 
hearing.     {Strother  v.  Button,  10  Sim.  288).    The 
Court  will  not  direct  preliminary  inquiries  to  be  made, 
unless  it  is  plain  that  they  would  be  directed  at  the 
hearing,  and  would  be  binding  on  the  parties  to  the 
suit.     {Meinertzhagen  v.  DaviSf  10  Sim.  289).    If, 
on  an  appUcation  by  the  plaintiff  under  this  Order 
for  preliminary  accounts  to  be  taken,  the  defendant 
objects,  that  certain  persons  ought  to   haye  been 
made  co-plaintifis,  the  Court  will   not   make  the 
order,  as  the  decision  upon  that  objection  must  be 
reserved  to  the  hearing  of  the  cause.     (Logan  ▼. 
Barnes,  10  Sim.  604).     So,  where  a  bill  was  filed 
for  payment  of  a  legacy,  but  it  appeared  from  the 
answer  that  the  plaintiff  did  not  correctly  answer 
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the  description  of  the  legatee  contained  in  the  will, 
the  Coort  refiised  to  direct  a  preliminary  inqniry. 
(JFUdon  V.  Appleffartht  10  Sim.  657).  A  reference 
for  preliminary  inquiries  to  ascertain  the  state  of  a 
fiunily,  which  hy  possihility  might  be  different  at  the 
hearing,  and  make  it  necessary  to  have  a  second  re- 
ference, will  not  be  allowed.  {Ridgley  v.  Rawling, 
5  Jnr.  1 150— V.  C.  E.).  On  a  vendor's  bill  for  speci- 
lie  performance  the  Court  will  not,  either  under  the 
dd  practice  or  under  the  5th  General  Order  of  9th 
Hay,  1839,  grant  a  reference  as  to  title  before  the 
hearing,  if  the  defendant  resists  the  specific  per- 
formance on  other  grounds  than  that  of  title,  and 
the  Court,  on  looking  at  the  answer,  is  of  opinion  that 
vndi  other  grounds  are  not  merely  frivolous.  {Boyes 
V.  lAddell,  1  You.  &  Coll.  N.  C.  133). 
[See  Airther,  next  chapter,  section  2.] 


CHAPTER  XLIV. 


SHORT  CAUSES. 


1.  Application  to  have  a 
Cause  heard  as  a  Short 
Cause,  353. 


2.  What  shall  be  considered 

a  Short  Cause,  355. 

3.  Foreclosure  Suits,  355. 


Section  1. 

Application  to  have  a  Cause  heard  as  a  Short  Cause, 

An  application  to  hear  a  cause,  as  a  short  cause, 
cannot  be  made  until  after  the  subpoena  to  hear  judg- 
ment is  returnable.  Where,  on  the  certificate  of  the 
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plaintiff's  ooonsel,  an  application  is  made  at  the  Bolls 
to  hear  a  cause  as  a  short  cause,  and  the  defendaat^s 
counsel  states  that  the  cause  is  not»  in  his  judgment, 
a  proper  one  to  be  so  heard,  the  Court  will  not  per- 
mit any  discussion  on  the  pointy  but  will  at  once  re- 
fuse the  application.  (Reeves  y.  GiU,  2  Kee.  671)* 
A  special  application,  on  the  part  of  the  defendaat, 
to  have  a  cause  advanced  and  heard  as  a  short  eraser 
will  be  granted,  unless  the  counsel  for  the  plaintiff 
will  undertake  to  say  that  the  cause  is  not  a  proper 
one  to  be  so  heard.     {Hutehimon  y.  Stepkem,  1  Kee. 
658).   An  application  to  the  Master  of  the  Bobi  en 
the  certificate  of  plaintifiTs  counsel,  to  adyanoe  t 
cause  as  a  short  cause,  was  refused,  on  the  defend- 
ant's counsel  stating  that  it  was  not  a  short  canae^ 
and  the  costs  of  the  motion  were  reseired;  the 
cause  afterwards  came  on  in  its  regular  course,  nben 
the  Court  being  of  opinion  that  the  cause  was  a 
proper  one  to  be  heard  as  a  short  cause,  gave  to  the 
plaintiff  the  costs  of  the  motion.  (Aldtoorth  y.  BM^ 
sofh  2  Beav.  287).   The  Court  has  aright  to  adyance, 
at  its  discretion,  any  cause  which  is  ripe  for  hearing; 
and  it  seems,  that  the  Lord  Chancellor  has  no  juris- 
diction to  discharge  or  yary  an  order  made  for  that 
purpose  by  the  Master  of  the  Rolls.   (Hutchinmm  ▼. 
Stephens,  2  My.  &  Cr.  452).    Costs  of  an  opposed 
application  to  advance  a  cause  will  be  directed  to  be 
costs  in  the  cause  upon  the  application  being  granted. 
{Carthew  v.  Barclay ,   10  Sim.  273).      The  Tice- 
Chancellor  refused  to  order  a  cause  to  be  heard 
as  a  short  cause,  although  the  plaintiff,  and  all  the 
defendants  but  one,  consented  to  its  being  so  heard. 
(Ker  y.  Cusae,  7  Sim.  520). 
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Section  2. 
What  9kM  he  emaidered  a  Short  Cause, 

CoiTNSBii  being  about  to  open  a  case  which  had  been 
let  down  as  a  short  cause,  Wigram,  V .  C,  said,  "  that 
he  had  communicated  with  the  Lord  Chancellor,  who 
eipressed  his  approbation  of  the  rule  intended  to  be 
eDfiNreed  by  this  Court  with  respect  to  short  causes, 
TO*9  not  to  allow  any  causes  to  be  heard  as  short 
'Cmses,  unless  they  were  such  as  might  be  heard 
nfmi  a  short  statement  to  the  Court,  or  such  as  re- 
quired the  directions  of  the  Court  upon  some  short 
pcrint.  To  do  so  would  be  an  act  of  injustice  to  the 
tither  suitors.  In  this  case,  which  counsel  admittec 
was  not  one  which  would  fall  under  the  above  rule, 
his  Honor  ordered  a  reference  to  the  Master,  to  in- 
quire into  the  number  of  the  children  of  the  testator 
in  the  cause,  who  were  described  in  his  will  as  a 
class.  This,  his  Honor  said,  was  a  necessary  pre- 
fiminary  inquiry;  and  he  said  that  he  should,  until 
the  practice  might  be  altered,  (and  he  thought  that 
it  might  be  altered  with  advantage),  inflexibly  ad- 
here to  the  rule  which  Lord  Cottenham  always  en- 
forced, viz.,  to  direct  an  inquiry  into  the  number  of 
children  in  every  case,  where  they  were  described  in 
that  manner.  {Raikes  v.  Ward^  5  Jur.  1008. — 
V.  C.  W.). 

Section  3. 

Foreclosure  Suits. 
Prior  to  the  4th  Order  of  the  9th  May,  1839, 
it  was  contrary  to  the  practice  to  advance  a  fore- 
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closure  suit  to  be  heard  as  a  short  cause,  unless  with 
the  consent  of  the  defendant,  (Lewin  v.  MoUnet  1 
Beav.  99);  but  now  by  virtue  of  that  Order,  "fore> 
*  closure  causes,  when  ready  for  hearing,  may  be 

<  ordered  to  be  advanced  for  hearing,  under  the  same 
'  circumstances,  and  subject  to  the  same  rules  as 

<  other  causes  may  be  ordered  to  be  so  advanced." 
The  motion  should  he,  "  that  the  cause  be  advanced 
for  hearing*'  simply;  not  that  it  should  be  advanced 
to  be  heard  as  a  short  cause.  The  costs  of  the  mo- 
tion must  be  borne  by  the  plaintiff.  {Broome  v.  Lock- 
hart,  10  Sim.  420).  If  some  of  the  defendants  in 
a  foreclosure  suit  disclaim,  the  Court  will  decree 
them  to  be  foreclosed,  and  not  simply  dismiss  tfae 
bill  against  them.  {Perkin  v.  Stafford,  10  Sim. 
562).  Where  a  mortgagor  becomes  insolvent,  vA 
the  provisional  assignee  is  made  a  defendant^  the 
latter  is  not  entitled  to  his  costs,  even  if  he  dis- 
claim; {Appleby  v.  Buke,  6  Jur.  189);  and  the  same 
principle  applies  to  an  official  assignee;  {Cash  v.  M- 
cher,  Id.  190). 


CHAPTER  XLV. 


HEARING  THE  CAUSE. 


It  is  the  duty  of  a  plaintiff  to  come  fully  prepared 
at  the  hearing  to  ask  the  Court  for  a  decree,  and  if 
he  is  not  so  prepared,  and  the  suit  appears  defectiTe 
from  his  default,  it  is  then  a  matter  of  discretion  or  in- 
dulgence to  grant  him  leave  to  supply  the  defect.  {Bier- 
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iermann  y.  Seymour^  1  Beav.  597).  Where  the  plain- 
dff  £ul8  in  proving  at  the  hearing  a  fact  which  is 
ibe  very  foundation  of  his  title,  this  is  not  the  proper 
mbject  for  an  inquiry  hefore  the  Master ;  and  the 
lill  will  be  dismissed  with  costs^  with  liberty  to  file 
I:  new  bill.  (Holden  v.  Heam,  1  Beav.  445).  The 
plaintiffs  sued  as  devisees  of  A.,  but  omitted  to 
prove  his  will,  and  the  bill  was  dismissed;  they 
ifterwards  presented  a  petition  of  rehearing^  and 
noved  for  leave  to  exhibit  interrogatories  to  prove 
!ihe  will,  which  was  granted;  the  omission  having 
iiisen  from  the  inadvertence  of  counsel,  and  the  will 
sot  being  the  subject  of  dispute  in  the  cause.  (Hood 
r.  Pimm,  4  Sim.  101).  A  cause  came  on  and  was 
ordered  to  stand  over  for  want  of  parties;  it  was 
brought  on  a  second  time,  when  the  allegations  and 
rtatements  in  the  bill  were  found  so  defective,  as 
to  prevent  the  Court  making  a  decree,  and  the 
suit  was  again  defective  for  want  of  parties:  the 
Court  gave  the  plaintiff  leave  to  set  the  record  right, 
but  only  on  the  terms  of  his  paying  the  defendant 
the  costs  of  the  former  and  of  the  present  hearing. 
{Bierdermann  v.  Seymour,  1  Beav.  594).  Where  a 
party  who  does  not  appear  at  the  hearing  is  alleged, 
but  is  not  proved  to  be  out  of  the  jurisdiction,  it  is 
not  the  practice  to  direct  an  inquiry  before  the  Mas- 
ter as  to  that  fact;  but  the  proper  course  is  to  obtain 
leave  to  exhibit  an  interrogatory  to  prove  it.  (Dibbs 
V.  Croren,  1  Beav.  457.)  A  defendant  cannot  object 
tp  a  cause  being  heard  on  the  ground  that  the  plain- 
ti£P  is  in  contempt.  (Ricketta  v.  Momington,  7  Sim. 
200. 
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If  in  a  suit  to  establish  a  will,  the  heir  admits  Ae 
will  and  dies  before  the  hearing,  the  derivative  hoi 
is  bound  and  the  will  need  not  be  proved.  (IMtnios 
V.  Cooper  and  Locke  v.  Foote,  4  Sim.  131,  132).  A 
party  cannot  at  the  hearing  give  secondary  evidenoi 
of  the  contents  of  a  document  in  his  adversary's  pos- 
session, unless  he  has  given  him  notice  to  prodnee 
it;  the  depositions  are  not  sufficient  notice.  (ShUt 
V.  Stuh,  5  Sun.  460). 


CHAPTER  XLVI. 

OF   DECREES   6ENERAIXY. 


1.  Decreet,  358. 

2.  Drawing  up  and  Entering, 

360. 
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11.  Further  Directum,  UH' 


Section  1. 

Decrees, 

Speaking  of  decrees  generally,  without  reference 
to  the  subject-matter  of  the  suit,  they  may  be  goo* 
sidered  under  four  classes: — 1st.  Decrees  on  the 
hearing  of  the  cause  in  the  presence  of  all  parting 
in  which  case,  if  the  plaintiff  have  any  equity,  ibm 
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b  a  decree  embradng  the  objects  of  the  8uit»  which 
varies  with  the  nature  of  the  suit,  and  the  relief 
prayed;  2nd.  Decrees  by  default,  as  against  parties 
who  do  not  appear,  in  which  case  the  plaintiff  takes 
meh  decree  as  he  can  stand  by;  3rd.  Decrees  by 
consent,  in  which  case  the  form  of  the  decree  depends 
upon  the  mutual  agreement  of  the  parties;  and  4th, 
Decrees  taking  the  bill  pro  confesso,  in  which  case 
the  decree  is  according  to  the  case  made  by  the  bill. 
Those  who  wish  fully  to  comprehend  the  form  and 
language  of  decrees,    as  adapted  to  the  various 
<^ses  of  suits  in  which  reUef  is.  commonly  sought 
in  equity,  may  consult  Mr.  Seton's  treatise  on  the 
**  Forms  of  Decrees  in  Equity."     If  the  plaintiff  have 
no  equity,  his  suit  is  dismissed.    If  the  defendant, 
having  been  duly  served  with  a  subpcena  to  hear 
judgment,  faQ  to  appear  at  the  hearing,  the  plain- 
tiff is  entitled  to  a  decree  by  default.    If  the  plain- 
tiff be  unable  to  compel  the  appearance  or  answer  of 
the  defendant,  then,  in  certain  cases,  he  is  entitled  to 
a  decree  pro  confesso.     If  the  parties  agree  upon  the 
terms  of  the  decree,  then  a  decree  is  taken  by  consent. 
A  decree  of  foreclosure  against  an  infant  must  give 
the  infant  a  day  to  shew  cause  against  the  decree 
after  he  attains  twenty-one,  notwithstanding  the  pro- 
visions of  the  act  11  Geo.  4  &  1  Will. 4,  c.41,  ss.  10, 
II ;   (Price  v.  Carver,  3  My.  &  Cr.  157);  but  in  a 
decree  for  a  sale  against  the  infant  heir  of  an  estate 
subject  to  an  equitable  mortgage*  the  infant  ought 
not  to  be  allowed  six  months  after  coming  of  age  to 
shew  cause  against  the  decree;  {Seholefield  v.  Heth- 
f,  7  Sim.  ^Q7i  and  see  Powy9  v.  Mansfield,  6  Sim. 
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637).  By  the  45th  Ord.  C.  &  L.  it  is  ordered, 
**  That  every  decree  for  an  account  of  the  penonil 
'  estate  of  a  testator  or  intestate  shall  contain  a  dm- 

*  tion  to  the  Master  to  mquire  and  state  to  the  Conrt 
'  what  parts  (if  any)  of  such  personal  estate  are  oot- 

*  standing,  or  undisposed  of,  unless  the  Court  ahifl 
'  otherwise  direct." 


Section  2. 
Drawing  up  and  Entering, 

This  is  done  in  the  same  manner  as  has  bees 
already  explained  with  regard  to  special  orders.  (A»k 
p.  173.) 

Section  3. 
Signing  Decree  for  the  purpose  of  being  EnroUed. 

After  the  decree  has  been  passed  and  entered, 
a  docket  of  it  is  prepared  for  the  signature  of  the 
Lord  Chancellor,  previous  to  which  it  must  be  en- 
mined  by  the  clerk  in  court,  with  the  record  of  the 
bill  and  other  proceedings  recited  in  it.  (Harr.  325). 
The  docket  is  then  signed  by  the  Lord  Chancellor* 
(lb.)  If  the  decree  was  pronounced  by  the  Vi«- 
Chancellor  or  Master  of  the  Rolls,  it  must  be  signed 
by  him.  (lb,) 

Section  4. 
Enrolment. 

The  decree  having  been  signed,  it  wiU  then  be 
enrolled  by  the  clerk  of  the  RoUs.   (Id.  326;  Bd- 
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]%.  106.)  It  may  be  enrolled  by  a  defendant, 
fide  V.  Iskerwood,  2  Dick.  612),  and  that  not- 
anding  an  abatement.  (The  Duchess  of  Buck- 
n  v.  Sheffield^  Amb.  586).  By  an  old  order, 
me  for  enrolment  is  restricted;  but  leave  may 
ained  to  enrol  the  decree  nunc  pro  tunc  nearly 
lourse;  {Robinson  v.  Newdick^  3  Mer.  14;  Gilb. 
tom.  189);  and  in  such  a  case,  in  strictness,  the 
t  ought  not  to  be  presented  till  the  order  to 
nunc  pro  tunc  has  been  perfected;  (lb.) ;  but  it 
>  this  is  not  the  practice,  it  being  the  invariable 
>r  the  secretary  to  prepare  the  petition  andpre- 
he  petition  and  docket  at  the  same  time,  for  the 
ture  of  the  Chancellor.  The  practice  of  enrolling 
?s  has  almost  passed  into  disuse, 
ter  a  decree  has  been  enrolled,  the  cause  can- 
>e  reheard ;  and  if  the  decree  was  pronounced 
e  of  the  Vice-Chancellors  or  the  Master  of  the 
,  there  can  be  no  appeal  from  it  to  the  Lord 
cellor. 

ere  is  no  rule  preventing  the  enrolment  of  a 
e,  which,  among  other  things,  directs  the  taking 
counts.  An  order  to  enrol  a  decree,  nunc  pro 
is  irregular,  if  the  petition  on  which  the  order 
de  does  not  set  forth  the  date  of  the  decree  to 
rolled.  {Parker  \,  Downing,  1  My.  &  Kee.  634). 


Section  5. 

Caveat. 

a  party  intend  to  appeal  or  to  have  the  cause 
rd,  and  have  not  his  petition  of  appeal  or  re- 

R 
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ready,  he  should  enter  a  caveat,  to  preTeat 
the  decree  or  order  bemg  enrolled  with  the  Seen* 
tary  of  Decrees  and  Injunctions.  This  stays  ik 
signing  of  the  decree  twenty-eight  days  from  tk 
time  of  the  decree  heing  presented  to  the  Great  Sell 
for  thb  purpose.  (Robituon  v.  Newdiek,  3  Mer.  13)« 


Section  6. 
Vacating  the  Enrolment. 

The  enrolment  may  he  set  aside  where  the  merits 
have  not  heen  gone  into  (Benson  t.  Vernon^  4  Bio. 
P.  C.  546;  and  see  Charman  y.  Charman^  16Tes. 
115);  or  the  decree  was  ohtained  and  enrolled  throogk 
the  neglect  of  the  opposite  solicitor  {Bobaon  v.  Cm- 
tocll,  1  Dick.  131 ;  and  see  Piekett  y.  Z^^oii,  STes. 
702;  S.  C.  14  Yes.  231);  or  where  the  enrohneot 
was  obtained  by  surprise.  (Stevens  y.  Giqtpy,  Tun* 
1 78 ;  Parker  t.  Dee,  3  Swanst.  534,  n.). 

The  enrolment  of  a  decree^  after  an  intimate 
given  on  the  part  of  the  defendants  to  the  plaintiffi 
solicitor,  of  their  intention  to  appeal  forthwith,  td 
a  statement  by  the  solicitor  in  reply,  that  he  wtf 
open  to  any  fair  offer  of  arrangement,  to  prevoit  At 
necessity  of  an  appeal,  does  not  amount  to  sndt 
surprise  as  will  induce  the  Court  to  yacate  the  ei* 
rolment.    {Balguy  v.  Chorlet/,  1  My.  &  Kee.  640). 
Where  a  party  instructed  his  derk  in  Court  to  eotff  1^ 
a  caveat  against  the  enrolment  of  a  decree,  but  tbe 
clerk  in  Court,  through  an  oversight,  neglected  to 
do  so  in  proper  time,  the  Court  refused  to  vaeite 
the  enrolment  upon  that  ground.  (JFardle  v.  Cerifft 
1  Myl.  &  Ct.  283). 
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The  answer  of  the  Lord  Chancellor  to  a  petition  of 
ppeal,  relates  to  the  day  at  which  the  petition  was 
neaented.  Wtiere^  therefore,  a  petiticm  of  appeal  was 
f^iented  within  twenty-eight  days  after  notice  had 
f^  given  of  a  docket  of  the  decree  having  been  pre- 
ented  for  signature,  and  the  Lord  Chancellor  being  in 
lootland,  the  petition  was  not  answered  until  after  the 
(zpiration  of  the  twenty-eight  days,  the  enrolment  of 
he  decree  was  vacated.  (JEUehards  v.  Wood^  2  My.  & 
lot.  621). 

Section  7. 
Petition  of  Appeal, 

The  practice  of  the  Court  against  rehearings  <^ 
ippeals  on  the  merits  is  well  established,  and  where 
k  d^duHoa  of  the  Court  below,  upon  a  question  of 
Rw  has  been  affirmed  on  appeal,  it  is  not  suffi- 
ient  to  aU^,  in  support  of  an  application  for  a 
riieariiig^  that  the  decision  was  erroneous,  and  that 
hs  question  was  new;  and  it  seems  that  it  is  con- 
tfsrj  tp  the  policy  of  the  act  59  Geo.  3,  c.  91,  for 
jviog  additional  £u»lit]es  in  applications  to  courts 
if  equity  regarding  the  estates  of  charities,  to  per- 
Elit  a  rehearing  of  an  q>peal,  presented  under  that 
IQt;  but  it  has  not  been  determined  whether  the 
9t  is  to  be  construed  as  actually  prohibiting  such  a 
thtaring.  {Attom-Gen.  v.  Ward,  1  My.  &  Cr.  449). 
1 18  irregular  to  comprise  in  one  petition  of  appeal, 
Ki  appeal  against  orders  made  in  distinct  suits.  (Boys 
•  Morgan,  3  My.  &  Cr.  661.) 

r2 
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Section  8. 

Exemphfieatum  of  the  Decree. 
After  the  decree  has  been  enrolled  it  maybe 
exemplified.  (Harr.  336;  and  see  lb.  338,  for  the 
form  of  the  exemplification).    The  exemplificatioDof 
the  decree  is  evidence.  (1  Phill.  £y.  392,  7th  ed.). 


Section  9. 

Rectifying  the  Decree, 

Clerical  errors  in  decrees,  or  decretal  orders,  or 
errors  arising  from  any  accidental  slip  or  omission, 
may,  at  any  time  before  enrolment,  be  corrected  i^ 
petition.  (Lynd.  Ord.  45).  But  if  it  be  sought  to 
vary  the  decree  in  any  manner  {Brackenbury  ^^ 
Braekenbury^  2  Jac.  &  Walk.  391 ;  Colman  v.  Sorrdli 
2  Cox,  206;  Willis  v.  Parkinson,  3  Swanst.  233), 
or  to  obtain  further  directions  (BrookJieldY.Bradlei, 
2  Sim.  &  Stu.  64),  the  cause  must  be  reheard.  Afitf 
enrolment,  all  errors  apparent  on  the  face  of  a  de* 
cree  may  be  rectified,  and,  therefore,  errors  appaiest 
on  the  face  of  schedules  have  been  allowed  to  be 
rectified  (Weston  v.  Haggerston^  Coop.  134);  bat 
errors  which  can  only  be  brought  before  the  Cooit 
by  motion  and  affidavit  or  petition,  can  only  be  re^ 
tified  after  enrolment  by  a  bill  of  review,  and  before 
it  by  a  rehearing.  (lb. ;  Brookfield  v.  Bradley,  2  Siffl. 
&  Stu.  64). 
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Section  10. 

Rehearing. 

the  50th  C.  &  L.  it  is  ordered,  *<  That  in  any 
ion  of  rehearing  of  any  decree  or  order  made 
ly  Judge  of  the  Court,  it  shall  not  be  necessary 
ate  the  proceedings  anterior  to  the  decree  or 
r  appealed  from,  or  sought  to  be  reheard." 


Section  11. 
Further  Dtrectione. 

case  was  alleged  on  the  pleadings  to  charge 
tors  for  what  they  might  but  for  their  wilAil 
it  &c.  have  received;  at  the  hearing,  the  com- 
iccounts  only  were  directed  against  them:  the 
ioming  on  for  further  directions  on  the  Master's 
'^  it  was  held,  that  the  executors  could  not  be 
ed  as  for  the  wilful  default  &c.,  and  that  no 
y  could  then  be  directed  on  the  subject,  al- 
h  the  Master's  report  laid  a  foundation  for  such 
juiry.  {Garland  y.  Littletoood,  1  Beav.  527). 


CHAPTER  XLVII. 

decree  of  dismission. 

E  ordering  part  of  the  decree  is  as  follows: — 
Lordship  doth  order  that  the  plaintiff's  hill  do  stand 
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dismissed  oat  of  this  Court,  with  oostB  to  be  taxed  hj  Bfr.  A. 
one  of  the  Masters  of  this  Coinrt. 

A  bill  may  be  dismissed  at  the  hearing,  (whether 
heard  on  bill  and  answer,  or  otherwise),  either  with 
or  without  costs;  or  if  heard  on  bill  and  answ^  widi 
40s.  costs ;  or  partly  with  and  partly  without  costs;  or 
with  costs  as  to  some  parties  and  without  costs  as  to 
others.  (Bea.  on  Costs,  231;  Bea.  Ord.  Cha.450; 
2  Fowl.  376).  Where  the  bill  is  dismissed  on  inter- 
locutory application,  either  by  the  plaintiff  to  dismiss 
his  own  bill,  or  by  the  defendant  for  want  of  prose- 
cution, the  plaintiff  pays  taxed  costs.  (4  Ann.  c.  \^ 
s.  23;  Bea.  on  Costs,  229).  When  a  bill  is  dis- 
missed with  costs,  the  decree  may  be  prefiioed  iM 
a  direction  for  the  payment  of  the  costs  of  motiov 
made  in  the  cause;  {Wild  v.  Hobwn,  4  Madd.  49)1 
as  to  what  costs  of  motions  are  costs  in  the  camei 
see  ante,  p.  161. 


CHAPTER  XLVIII. 

DECREE  BY  DEFAULT. 


1.  Former  Practice,  366.        2.  Present  Practice,  369. 

Section  1. 

Former  Practice. 

Prior  to  the  recent  alteration  of  the  praetioe, 
if  the  defendant  made  default  by  not  appearing  ti 
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die  hearings  upon  producing  an  sffidant  of  the  ser- 
riee  of  die  sufapcena  to  Iiear  judgment,  the  plaintiff 
wms  entitbd  to  a  decree  nisi,  which  he  might  draw 
ip  in  such  terms  as  he  could  abide  by,  so  far  as  the 
Mttie  were  conaistait  with  the  pleadings.  {Geary  v. 
Ueridan,  8  Yes.  194;  Bea.  Ord.  Gh.  198).  If  there 
sereyal  defendants,  and  one  made  default,  the 
was  absolute  as  to  those  appearing,  and  con- 
warned  a  dause  nisi  as  to  those  not  appearing.  The 
Rmn  of  the  decree  by  de&ult  was  as  follows: — 

Tills  cause  coming  on  before  thia  Conrt  in  the  presence  of 
soniisel  learned  for  the  plaintiff,  none  appearing  for  the  defend- 
■rt,  although  he  hath  been  duly  served  with  a  subpoena  to  hear 
|lrig,iin  ii(  in  this  cauae,  as  by  affidavit  now  read  appears,  and 
dw  pleadings  in  the  cause  being  opened,  and  upon  hearing 
ttia.  defendant's  answer  and  the  proofs  taken  in  the  cause  read, 
Ods  Court  doth  think  fit  and  so  order  and  decree,  that,  &c. 
And  this  decree  is  to  be  binding  upon  the  said  defendant, 
Bnless  he,  on  being  served  wi&  a  subpoena  to  be  served 
am.  ham  for  that  purpose,  shafi,  at  the  return  thereof,  shew 
mo  this  Court  good  cause  to  the  contrary.  But  the  said  de« 
laadant,  before  he  is  to  be  admitted  to  shew  such  cause,  is  to 
|iay  unto  the  plaintiff  his  costs  of  this  day's  defoult  in  appear- 
ance, to  be  taxed  by  the  said  Master.  (Seton  on  Deer.  366). 

A  decree  by  default  was  not  a  judgment  pro- 
Bonnced  by  the  Court,  but  the  act  of  the  party, 
(Knight  v.  Yowng^  2  Ves.  &  B.  186;  Carew  v.  Joh/n- 
•oil,  2  Sch.  &  Lef.  300),  and  it  was  usual  to  direct 
^lat  the  plaintiff  shall  take  such  decree  as  he  can 
i^ide  by;  (Harr.  310).  The  defendant  having  failed 
iio  appear  at  the  hearing,  the  plaintiff  took  such 
lecree  as  he  could  abide  by.  It  afterwards  turned 
Mit  that  the  affidavit  of  service  of  the  subpoena  to 
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hear  judgment  was  defectiye;  the  Court  refused  to 
reinstate  the  cause,  suggesting  that  the  proper  mode 
was  to  set  it  down  again  at  the  bottom  of  the  list 
(Evans  t.  Evans,  2  Kee.  604). 

The  answer  should  be  entered  as  read,  (Bet. 
Ord.  Ch.  198),  but  not  the  evidence,  {Stubbs  v.  - — , 
10  Yes.  30);  except  in  the  case  of  an  heir-at-law, 
being  a  party  and  making  a  default  at  the  hearing; 
in  which  case  the  Court  will  not  declare  the  will 
well  proved  without  hearing  the  evidence  reid. 
{Wehh  V.  Uheot,  3  Atk.  25). 

This  subpoena  is  a  judicial  writ,  and  was  formerij 
returnable  in  term.  (Harr.  3 10).  By  Lord  Brougham's 
Orders  its  form  is  prescribed  (App.  xxxviii).  (For  tbe 
old  form  see  App.  to  Reg.  Brev.  47). 

The  defendant  might  either  shew  cause  againit 
making  the  decree  absolute,  or  petition  for  a  rebea^ 
ing.  (Seton  on  Deer.  367).  After  the  service  of 
the  subpoena,  the  defendant  might,  upon  petitimi) 
have  the  cause  set  down  again  as  of  course,  upon 
payment  of  costs  of  his  default;  and,  notwithstanding 
the  decision  in  Margravine  of  Anspach  v.  Noel,  (19 
Yes.  533;  S.  C.  1  Madd.  313),  it  was  afterwards  de- 
cided that  the  cause  must  be  set  down  at  the  end  of 
the  causes  already  set  down,  according  to  the  former 
practice. 

The  defendant  was  not  to  be  admitted  to  shew 
cause,  or  to  rehear  the  cause,  until  he  had  ptid 
the  full  costs  of  the  hearing,  and,  if  the  decree  hid 
been  made  absolute,  the  costs  to  the  time  of  rdlei^ 
ing;  (Bea.Ord.  Ch.  314);  and  before  being  admitted 
to  shew  cause,  the  defendant  was  required  to  produce 
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ificate  of  the  payment  of  the  costs,  or  an  affida- 
tender  and  refusal.  (Bea.  Ord.  Ch.  198). 
an  affidavit  of  the  sendee  of  the  suhpoena  to 
cause,  and  the  registrar's  certificate  of  no  cause 
i»  it  was  a  motion  of  course  to  make  the  decree 
ate. 
e  order  was  as  follows:-— 

)rea8,  by  an  order  of  the  14th  day  of  May  last,  made  on 
iring  of  this  cause,  it  was  ordered  and  decreed,  that,  &c. ; 
e  said  decree  was  to  be  binding  upon  the  defendant  E. 
ilesi,  &c.  Now  upon  motion  this  day  made  unto  this 
by  Mr.  C,  being  of  the  plaintiff's  counsel,  it  was 
.  that  the  defendant  £.  M.  hath  been  duly  served  with 
oena  to  shew  cause  against  the  said  decree,  returnable 
day  of  ,  as  by  JBiffidavit  appears,  and  no 

Ming  shewn  to  the  contrary  thereof,  as  by  the  registrar's 
ate  appears,  it  was  therefore  prayed  that  the  said  decree 
)  made  absolute :  which  is  ordered  accordingly.  (Seton 
:r.  369). 


Section  2. 
Present  Practice. 

T  now  the  decree  is  absolute  in  the  first  in- 
i,  it  being  ordered  by  the  44th  Order,  C.  &  L., 
;  where  a  defendant  makes  default  at  the  hearing 
cause,  the  decree  shall  be  absolute  in  the  first 
mce,  without  giving  the  defendant  a  day  to  shew 
e,  and  such  decree  shall  have  the  same  force  and 
t  as  if  the  same  had  been  a  decree  nisi  in  the 
instance,  and  afterwards  made  absolute  in  de^ 
;  of  cause  shewn  by  the  defendant."  One  of  the 
lants  having  made  default  at  the  hearing,  and  a 

r3 
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question  haying  arisen  as  to  the  deeree  to  be  made 
against  him  under  this  Order,  Wigram^  Y.  C,  said, 
"You  will  take  a  decree  absolute  in  the  first  instance. 
I  have  been  told  by  two  of  the  R^strars  that  theie 
has  been  a  doubt  upon  the  44th  of  the  New  Ordon, 
whether  the  decree  upon  default  at  the  hearing  is  not 
to  be  taken  as  in  the  case  of  a  bill  taken  pro  oon- 
fesso.  The  difference  between  a  decree  made  cm 
default  and  one  on  a  bill  taken  pro  confesso  is,  that 
in  the  one  case  the  plaintiff  must  take  such  a  decne 
as  by  the  pleadings  and  evidence  he  may  be  entitled 
to;  in  the  other  case^  the  bill  being  taken  as  triie,  it 
would  be  very  odd  if  he  should  take  a  wrong  d^ 
cree/*     (Broume  t.  Smithy  5  Jur.  1195). 


CHAPTER  XLIX. 


DECREE  BY  CONSENT. 


The  ordering  part  of  a  decree  by  consent  oom- 
mences  thus: — "The  Court  doth  by  consent  order*' 
&c.  Sometimes  the  decree  is  stated  to  be  by  consent 
generally,  sometimes  by  consent  of  counsel,  some- 
times by  consent  of  parties,  or  their  clerks  in  Court, 
certified  by  their  signing  the  registrar's  book.  (Seton 
on  Deer.  374). 

A  decree  by  consent  of  counsd  cannot  be  set  aside, 
either  by  rehearing  or  appeal;  (lb.;  BradUh  y.  Gte^ 
Amb.  229,  Mr.  Blunt's  ed.,  and  cases  there  dted); 
nor,  as  it  should  seem,  by  a  bill  of  review;  {WM^* 
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fVeb^  3  Swanst.  658).  In  the  case  oit€d>  Lord  Not- 
trngham,  after  stating  the  drcumstances,  says :  '*  After 
all  this^  the  father  brought  a  bill  of  review  to  reverse 
this  decree,  but  I  immediately  dismissed  the  bill 
and  would  hear  no  more  of  it;  for  there  can  be  no 
error  in  a  decree  by  consent,  consensus  tollit  errorem : 
thare  can  be  no  injury  in  a  decree  by  consent,  volenti 
wm  fit  injuria;''  (and  see  Smith  v.  Turner ^  1  Yern. 
274;  Jnon.  1  Yes.  jun.  93).     Counsel  must  deter- 
mine for  themselves  on  their  authority  to  consent. 
(Mole  V.  Smith,  1  Jac.  &  Walk.  673).     A  party  is 
boand  by  the  consent  of  counsel,  though  they  had 
no  instructions  to  consent,  if  they  were  at  the  time 
apprised  of  all  those  facts  of  which  the  knowledge 
was  essential  to  the  proper  exercise  of  their  discre- 
tion; but  he  will,  upon  terms,  be  relieved  from  an 
order  made  by  such  consent,  if  they  gave  that  con- 
sent in  ignorance  of  material  circumstances.  (Fumi- 
vol  V.  Boffle,  4  Russ.  142).     If  the  party  did  not  in 
fact  consent,  his  remedy  is  against  the  counsel;  (Bra- 
dish  V.  Gee,  Amb.  229);  if  the  decree  was  obtained 
by  fraud,  the  party  may  be  relieved  against  it,  not 
by  rehearing  or  appeal,  but  by  original  bill.  (lb.). 
Where  counsel  for  the  same  party  was  instructed  by 
different  solicitors,  one  instructing  him  to  consent 
to,  the  other  to  oppose  a  petition,  it  was  ordered  to 
stand  over,  that  the  authority  of  the  solicitors  might 
be  verified.    (Butterworth  v.  Clapham,  1  Jac.  &  W. 
673,  n.). 

Where  a  person,  not  a  party  to  the  suit,  is  in- 
terested in  a  question,  and  appears  by  counsel,  and 
submits  to  be  bound  by  the  decision,  the  Court  will 
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not  hear  him  without  the  consent  of  the  other  parties. 
(BozoH  y.  BoUand,  1  Buss.  &  M.  69). 

In  the  case  of  infants,  the  CJourt  does  not  usnallj 
make  a  decree  by  consent,  without  a  previous  in- 
quiry whether  it  will  be  for  their  benefit;  {WaU  y. 
Bushby,  1  Bro.  C.  C.  488);  but  if  made  witboot 
inquiry,  the  infants  are  bound.  (S.  C,  and  see  Jwrn, 
Freem.  127).  Counsel  for  an  infant  heir  may  de- 
cline taking  an  issue.  {Levy  y.  Levy,  3  Madd.  245). 

See  further  Butterjield  y.  Butterfield;  (1  Yes.  sen. 
133;  Belt's  Supp.  83;  Hihhert  y.  Hibhert,  3  Mer. 
682;  Woody.Griffitk,\^Yt^.bb\\  S.C.  1  Mer.38; 
Bemal  y.  The  Marquis  of  Donegal^  3  Dow.  146;  Bwk 
y.Fawcett,  3  P.  W.  242). 


CHAPTER  L. 

DECREE  ON  CONSENT  OF  FEME  COVERT. 

Form. 
The  form  of  the  decree  is  as  follows: — 

Whereupon  and  upon  debate  of  the  matter,  and  hearing  the 
testator's  will,  &c.,  read,  and  what  was  alleged,  &c.,  and  the 
plaintiff  Jane  Heylin,  being  now  present  in  Court,  and  en- 
mined,  consenting  that  her  share  of  the  said  New  South  Sea 
Annuities  shall  be  transferred  to  Edward  Heylin  her  husband, 
his  Honor  doth  order  and  decree,  that,  &c. 

The  wife  is  as  much  bomid  by  the  decree  as  a  feme 
sole,  and  is  not,  like  an  infant,  entitled  to  a  day  to 
shew  cause  against  it.  (Burke  v.  Crosbie,  1  Ball  & 
Beat.  602;  Mallock  v.  Gcdton,  3  P.  W.  352). 
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irbrd^'desiring'' is  sometimes  added.  (Hand's 
19;  JFUlatts  v.  Clay,  2  Atk.  67,  n.)*  The 
annot  refuse  to  take  a  married  woman's  con- 
she  persist.  {Wright  t.  Butter,  2  Yes.  jun. 
Her  consent  will  not  he  taken  till  the  amount 
fimd  is  ascertained  {Jernegan  y.  Baxter,  6 
32;  Crodher  y.  Lawrie,  10  Price^  152);  hut 
dispensed  with  where  the  sum  is  under  £200, 
a-year.  {Ehoorthy  y.  Wicksteadt  1  Jac.  & 
39). 


CHAPTER  LI. 


THC    MASTER. 


qf  the  Report,  373. 
?r'*  Report,  379. 
ttUme  to  the  Master* e 
art,  381. 
mce  before  the  Mat' 

383. 

jution  qftheDeeree  in 
Master**  Office,  386. 
ence  back,  387. 
tor's  Suit,  387. 


8.  Taxation  qf  Costs,  SS9. 

9.  Investment  qf  Trust  Funds 

on  Real  Security  m  Ire- 
land, 389. 

10.  ^fect  qf  the  Master 
becoming  incapacitated, 
389. 

11.  Production  qf  Books  and 
Papersbrfore  theMasier, 
390. 


Section  1. 
Form  of  the  Report, 

he  48th  Order  (C.  &L.)  it  is  ordered,  "That 
I  reports  made  hy  the  Masters  of  the  Court, 
rt  of  any  state  of  facts,  charge,  affidayit,  de- 
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'  position,  examinatioiiy  or  answer,  brought  in  or 
'  used  before  them,  shall  be  stated  or  recited.  Bat 
'  sach  state  of  facts,  charge,  affidaTit,   depositioiii 

*  examination,  or  answer,  shall  be  identified,  wpoa- 
'  fied,  and  referred  to,  so  as  to  inform  the  Couit 
'  what  state  of  facts,  charge,  affidavit,  dqKWitioo, 
'  examination,  or  answer,  were  so  bron^t  in  or 

*  nsed.''  This  order, — it  would  be  difficult  to  asogs 
any  good  reason  why, — ^has  been  singularly  nunm- 
derstood  in  some  of  the  Masters'  Offices.  In  a  em 
before  Wigram,  V.  C,  (Meux  v.  BeU,  I  Hare,  91), 
it  had  been  referred  to  the  Master  to  inquire  idio 
was  on  the  23rd  July,  1832,  entitled  to  the  bond 
which  was  the  subject  of  the  suit,  and  the  money  fo- 
ceived  thereon;  and  how  sudi  person  became  so  od- 
titled;  and  how  it  came  into  the  possession  of  A.B. 
The  Master  by  his  report  certified,  that  he  had  en- 
mined  witnesses;  and  he  stated  their  depositioiiii 
and  found  that  the  bond  came  into  the  possessiim  of 
A.B.  under  the  circumstances  stated  in  the  evidence 
and  depositions  thereinbefore  referred  to.  Upon  this 
report  bis  Honor  made  the  following  observatioDs: 
— *'  I  take  this  occasion  to  observe,  that  I  have 
great  difficulty  in  understanding  how  the  misappr^ 
hension  can  have  arisen  which  is  said  to  exist  in  thi 
Masters'  Offices  respecting  the  object  and  e£fect  of 
the  48th  Order.  When  the  Court  sends  a  case  to 
the  Master  for  inquiry  as  to  the  circumstances  under 
which  a  transaction  took  place,  the  object  of  tiie 
Court  is,  that  the  Master  may  (as  far  as  he  on) 
find  facts  on  the  face  of  the  report  bn  whidi  tfae 
Court  may  afterwards  act,  as  it  would  do  upon  • 
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q>ecial  oase.  And  the  security  of  the  suitor  seems 
t»  require  this  should  be  done.  If  that  course  be 
taken,  and  the  Master  finds  facts  not  warranted  by 
the  evidence,  the  suitor  may  except  to  the  report, 
WtA  the  facts  upon  which  the  Court  is  to  pronounce 
jia  judgment  are  thus  accurately  found.  But  if  the 
Master,  instead  of  doing  this,  simply  examines  wit- 
iMaaea,  and  then  reports  to  the  Court  that  he  has 
id  examined  witnesses,  that  they  have  made  certain 
depositions,  and  that  the  transaction  to  which  the 
idquiiry  relates  took  place  under  the  circumstances 
atated  in  those  depositions, — if  (I  say)  the  Master, 
instead  of  finding  hcis  upon  which  the  Court  may 
lAerwards  found  its  judgment,  and  to  which  finding 
the  parties  may  except,  simply  sends  up  the  deposi- 
tiona  for  the  Court  to  make  such  use  of  as  it  can,  it 
must,  in  many  cases,  greatly  embarrass  the  Court, 
4otn  not  knowing  what  the  facts  are  which  it  can 
itally  assume  as  proved.  The  Master,  in  effect,  is 
fetaming  the  cause  to  the  Court  for  the  Court  to 
do  that  which  it  required  the  Master  to  do,  and  that 
-net  a  great  risk  to  the  interests  of  justice.  Suppose 
the  Master  had  in  this  case  found,  that  upon  the 
vndenee  laid  before  him  each  or  all  of  the  obligors 
in  the  bond  had  express  notice  of  the  settlement, 
Mr.  Bell  would  probably  have  excepted  to  the 
Master's  report,  as  containing  a  finding  not  war- 
tanted  by  the  evidence,  and  the  case  would  have 
teen  disposed  of  upon  his  exception,  the  Court  having 
die  fact  of  notice  or  no  notice  ascertained,  as  the 
ground  upon  which  its  decree  was  to  be  founded. 
But  if  the  evidence  is  merely  sent  up  to  the  Court 
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generally,  without  any  finding,  the  parties  have  do 
opportunity  of  knowing  what  the  precise  groondi 
are  on  which  the  jadgment  is  to  proceed.  And 
where,  as  in  this  case,  much  of  the  evidenee  is  not 
admissible,  and  its  efiect  qnestionahle  and  actoaDj 
controverted,  the  Court  may  find  itself  positiTefy  mi- 
able  to  act  if  the  Blaster,  instead  of  finding  £icts  fion 
the  evidence,  refers  the  Court  generally  to  the  evi- 
dence to  make  out  a  case  for  itself.  Before  the  48di 
Order  was  framed,  the  invariable  practice  in  some  of 
the  Masters'  Offices  was,  to  do  the  very  thing  whidi 
I  have  said  the  Court  desires  when  it  sends  a  ene 
like  this  to  the  Master  for  inquiry,  and  further  to 
assist  the  Court  (and  great  that  assistance  often  b) 
by  stating  the  Master's  reasons  for  the  oondosiay 
he  has  come  to.  In  other  offices  the  practice  some- 
times was,  to  state  or  recite  in  their  reports  the 
actual  proceedings  before  them;  namely,  the  statet 
of  facts,  charges,  affidavits,  and  other  proceednogi 
mentioned  in  the  48th  Order.  There  is  nothing  is 
the  48th  Order  to  prevent  the  Master  from  finding 
facts  from  the  evidence  before  him,  and  stating  those 
facts  in  his  report,  or  from  stating  the  reasons  upon 
which  he  has  proceeded  in  making  his  report,  or 
from  submitting  any  question  to  the  Court  upon 
which  the  powers  with  which  he  is  armed  do  not 
enable  him  to  come  to  a  satisfactory  conclusion,  or, 
generally,  from  giving  the  Court  an  account  of  the 
effect  produced  upon  his  own  mind  by  the  proceed- 
ings before  him.  There  is  nothing  in  the  48di 
Order  to  prevent  the  Master  from  doing  any  of  these 
things;  the  Order  only  rejects  the  practice  of  stating 
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m^  reciting  in  the  reports  the  docnments  mentioned 
pi  the  Order.     Having  taken  a  part  both  in  snggest- 
ing  and  framing  the  48th  Order,  I  am  able  with 
^fertainty  to  say,  that  Lord  Cottenham  never  intended 
bj  that  order  to  prevent  the  Masters  from  doing  any 
thing  in  their  reports,  which  before  that  order  it  was 
competent  for  them  to  do,  except  stating  and  recit- 
ing in  their  reports  states  of  facts  and  charges,  and 
tbe  other  documents  mentioned  in  the  48th  Order, 
iiord  Cottenham  thought,  and  not  without  reason, 
that  the  statement  of  such  documents  in  reports 
'tended  to  load  the  suitor  with  expense,  without  giv- 
ing the  Court  the  assistance  it  required.    What  the 
CSoort  wants  is,  the  l^aster's  conclusions  from  the 
mdence,  and  a  reference  to,  or  description  of  the 
evidence;  so.  that  the  Court  may  know  what  the 
eiridenoe  was,  and  judge  whether  the  Master's  con- 
dhision  was  borne  out  by  that  evidence  or  not.     It 
may  be  observed,  that  the  48th  Order  does  not  pro- 
hibit the  Master  from  stating  or  reciting  wills,  deeds, 
and  many  other  documents.     That  was  done  ad- 
visedly, because  wills,  deeds,  and  many  other  docu- 
ments, being  the  private  property  of  parties,  which 
they  have  a  right  to  keep  in  their  private  custody, 
do  not  remain  in  the  office  to  be  referred  to  after 
the  report  is  made,  whereas  states  of  facts,  charges, 
and  other  matters  specified  in  the  48th  Order,  re- 
main in  the  office.     The  order  was  framed  with 
great  care  and  consideration,  and  I  entertain  no 
doubt  of  the  benefit  to  be  derived  from  it.     I  will 
read  the  report  and  the  evidence  before  I  give  my 
final  opinion  upon  the  question  of  notice." 
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In  another  case  before  %r  L.  Shadwdl,  V.  C,  (A 
re  Grants  10  Sim.  573),  the  Master  mer^  gate  t 
short  description  of  the  documents,  and  then  stated 
his  finding.  On  a  petition  to  confirm  the  report^  hk 
Honor  obserred,  *'That  the  Master  had  not  stated 
the  groonds  on  which  he  had  formed  the  oonehnioa 
which  he  had  come  to^  and  therefore  the  Coort^  be- 
fore it  could  confirm  the  report,  most  peruse  and  ooi- 
sider  the  contents  of  all  the  docnments  referred  to  m 
the  report,  in  order  to  see  whether  the  Master's  find- 
ing was  correct."  His  Honor  added,  that,  **  In  fntaie 
he  should  direct  the  Masters  to  state  the  gnmnds 
upon  which  they  had  formed  their  <^inion.*'  Ob  t 
subsequent  day  his  Honor  said  as  follows: — '<  I  ban 
had  a  oonversation  with  a  learned  judge,  as  it  had 
been  mentioned  to  me  that  a  petition  had  beea 
brought  before  him,  in  which  the  same  thing  had 
been  done  by  another  Master  that  was  done  in  tfaa 
case;  but  that  learned  judge  was  of  opinion,  thai, 
the  report  which  he  was  asked  to  confirm  was  wroig 
in  point  of  form,  and  that  the  Master,  in  tint  n- 
stance  had  misconceived  the  48th  Order,  the  reel 
object  of  which  was,  not  to  direct  the  Master  to  omit 
from  his  report  the  statement  of  the  grounds  iqna 
which  he  proceeded,  but  to  leave  that  as  it  formerif 
was,  and  to  make  this  additional  circumstance  neces* 
sary,  that,  when  the  Master  does  state  the  groundi 
on  which  he  came  to  the  conclusion,  he  shall  abo 
state  the  evidence  from  whence  he  deduces  those 
grounds,  and  that  the  order  was  made  for  preventng 
disputes  which  frequently  arise  on  the  Master's  r^ 
port  on  this  question,  namely,  on  what  CTidenoe  doei 
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tk^  Master  pfoeeed:  whereas,  if  the  terms  of  the 
48th  Order  are  adhered  to  hy  the  Master,  then  he 
iriQ  statb  on  the  iiice  of  his  report  what  depositions, 
^nuHinations,  &€.,  he  has  gone  upon,  and  also  what 
the  facts  whieh  he  has  inferred  from  these  mat- 
of  evidence,  and  what  is  the  ultimate  conclusion 
Di  which  he  eomes/*  And  the  Court  accordingly  sent 
dfis  report  back  to  the  Master  to  review  it. 


Section  2. 

# 

Maater^s  Report, 

Where  a  Master  reports  as  to  matters  not  referred 
to  him,  his  report  ought  not  to  be  excepted  to,  but 
it  ought  to  be  referred  back  to  him  to  be  reviewed; 
wad,  kiwen  if  that  is  not  done,  the  unwarranted  find- 
ittg  will  be  disregarded.  (Jenkins  v.  Briant,  6  Sim. 
M8).  The  Master's  report  speaks  from  its  date;  and  if 
a  creditor  of  a  deficient  estate  proves  a  debt  in  respect 
of  bills  of  exchange  indorsed  to  him  by  the  testator, 
aidy  before  the  Master  has  made  his  report,  receives 
eMain  sums  from  the  estates  of  certain  persons  liable 
en  the  bills,  such  sums  will  be  properly  deducted  in 
tlw  report  from  the  amount  of  the  debt  proved. 
{Jenninffs  v.  JElster,  1  My.  &  Kee.  440).  The 
Muster's  report  had  been  confirmed,  and  neither 
objection  nor  exception  had  been  taken  thereto. 
Hie  cause  came  on  for  further  directions,  when  the 
Court,  from  the  facts  stated  in  the  report,  entertain- 
ia^  great  doubt  as  to  the  correctness  of  the  Master's 
finding,  declined  to  act  upon  it,  though  it  refused 
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then  to  alter  it  (Oregary  y.  West^  2  Beay.  541). 
Where  accounts,  carried  into  the  Master's  office  is 
the  form  of  debtor  and  creditor,  and  entered  in  t 
book  there  in  the  manner  prescribed  by  the  61it 
and  62nd  Orders  of  1828,  are  afterwards  copied  into 
schedules  annexed  to  the  Master's  report,  such  sdie* 
dules  are  only  to  be  charged  for  at  the  rate  of  6d'.  t 
folio,  like  receiver's  accounts.  (Ait.-Gen.  y.  LubM 
1  My.  &  Cr.  264).  Where,  under  the  usual  de- 
cree for  an  account  of  a  testator's  debts,  a  claim  b 
made  in  respect  of  a  debt,  the  amount  of  which  is 
not  ascertained,  the  Master  ought  to  take  the  neces- 
sary accounts  for  ascertaining  the  amount.  {Baker 
▼.  Martin,  5  Sim.  380).  Where  the  claim  oft 
creditor  in  the  suit  is,  by  consent,  referred  to  i 
Master,  if  the  Ck>urt  b  satisfied  with  the  Mastei'i 
conclusion,  it  will,  upon  further  directions  on  the 
Master's  report,  bind  the  rights  of  the  parties.  K 
otherwise,  the  Ck>urt  will  direct  such  further  proceed- 
ings as  may  appear  to  be  necessary.  (WinekUiea  t. 
Garetty,  1   My.  &  Kee.  253). 

The  attendance  of  the  Attomey-Greneral  before  the 
Master  upon  a  reference  to  settle  a  scheme  for  the  ad- 
ministration of  a  charity,  may  be  dispensed  with  in  eer 
tain  cases;  and  accordingly  a  direction  for  such  attend- 
ance, in  a  case  where  the  charity-fund  did  not  modi 
exceed  £1 100,  was  struck  out  of  the  minutes  of  the 
decree.  (Att.'Gen.  y.  Haberdashers*  Company^  2Hy> 
&  Kee.  8 1 7).  Where  the  Master,  by  his  report,  finds 
afact  involving,  according  to  the  practice  of  the  Com^ 
a  particular  consequence,  the  Court  will  act  iqx>n  the 
fact  so  found;  and  it  is  not  a  ground  of  exception  that 
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mch  consequence  is  not  stated  in  the  report.  (Biek 
w.  Motley  2  My.  &  Kee.  315).  The  eight  days  giyen 
in  the  order  nm  for  showing  cause  against  confirming 
i  report,  include  the  day  on  which  the  order  is 
MTved;  and  the  circumstance  that  the  last  of  the 
ligbt  days  happens  not  to  he  an  office  day,  does  not 
mtitle  the  party  to  show  cause  on  the  next  day  on 
which  the  office  is  open.  (Mannera  v.  Bryan,  1  My. 
k  Kee.  453.) 

Section  3. 

'  ExceptwM  to  the  Master's  Report, 
Defendant  took  one  general  exception  to  a  re- 
port, finding  his  examination  insufficient.  The 
Court  held  the  report  to  be  right  in  part  and  wrong 
in  part,  and  overruled  the  exception,  and  gave  the 
jdaintifP  the  deposit;  but,  under  the  41st  Order  of 
1831 9  refused  to  make  any  order  as  to  costs.  {Ward 
T.  fitzhugh^  7  Sim.  42).  A  single  exception  taken  to 
the  Master's  certificate  allowing  fomr  interrogatories, 
affirmed,  that  ''  the  Master  ought  not  to  have  so 
certified,  but  ought  to  have  disallowed  such  interro- 
l^atories:" — Held,  that,  in  order  to  succeed  on  the 
Bizception,  it  must  be  shewn  that  all  the  four  inter- 
Nigatories  were  improper.  {Gotham  y.  West,  1 
Beav.  380).  Where  an  exception  to  a  report  not 
Mily  states  that  the  Master  ought  not  to  have  re- 
ported as  he  has  done,  but  suggests  what  he  ought 
to  have  found,  the  Court,  if  it  allows  the  excep- 
tion, and  refers  it  back  to  the  Master  to  review  his 
report,  intends  not  to  adopt  the  conclusion  sug- 
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getted,  but  that  the  whole  subject  of  the  refeieuK 
shall  be  reconsidered  bj  the  Master,  either  upon  die 
old  evidence,  or  upon  that  and  anj  other  esUam 
which  may  be  brought  before  him.  (Xtvefey  t. 
Livesey^  10  Sim.  331).  On  argument  of  excqptioai 
to  the  Master's  report,  in  a  matter  in  dispute  betoui 
co-defendants,  the  Court  refused  to  act  npoa  a 
equity,  claimed  for  the  first  time  by  the  ezoeptnto 
at  the  bar,  and  which  was  not  insisted  upon  in  .tk 
state  of  facts  on  which  Uie  Master's  report  was 
founded,  and  respecting  which  no  inquiry  was  di- 
rected by  the  decree.  {Barber  v.  Swann^  5  Jur.  1003| 
R.)*  On  the  argument  of  exceptions  to  the  Mis- 
ter's report,  an  objection  as  to  the  admisabilitjr  of 
eyidence  received  by  the  Master,  may  prevail,  tl> 
though  it  does  not  form  the  subject  of  an  exceptkm. 
(Hoare  v.  Johnstone,  4  My.  &  Or.  127).  On  heir- 
iug  exceptions  to  the  Master's  report,  no  psrts  d 
the  answer  can  be  read,  except  those  which  wen 
read  before  the  Master.  (Rands  v.  Pushnum,  6  Sim. 
46).  An  exception  may  be  allowed  in  part,  unless 
so  specially  framed  as  to  prevent  such  partial  alktv* 
ance.     (Hoare  v.  Johnstone,  4  My.  &  Or.  127)* 

Exceptions  were  taken  in  general  terms  to  the 
finding  of  the  Master  in  his  report,  that  certain  debts 
were  due;  which  exceptions  were  supported  by  five 
several  statements  of  the  different  reasons  why  die 
Master  should  not  have  so  reported: — Held,  that  tk 
exceptions  and  reasons  taken  togethw  were  sufficieot 
and  were  not  informal.  (Bundell  v.  Lord  Bkwn,  i 
Jur.  89— C). 

In  the  administration  of  assets,  where  a  creditor 
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uiiis  a  debt  due  hy  bond,  it  is  not  the  practice 
the  Master's  office  to  require  an  affidavit  of  the 
nndoratum  of  the  bond,  but  only  an  affidavit 
Iting  generally  that  the  debt  is  due.  If  it  ap- 
sr  to  the  Court,  however,  that  a  reasonable  case 
0a^cion  has  been  raised  before  the  Master  to  re- 
ire  proof  of  the  consideration  of  the  bond,  the 
liter  will  be  sent  back  for  this  purpose,  but  the 
ide  of  investigating  the  consideration  is  left  wholly 
him  in  the  first  instance.  (lb.) 
Persons  not  parties  to  a  cause,  but  who  have  ob- 
Bed  leave  to  attend  the  proceedings  in  the  Mas- 
^B  office,  if  they  wish  to  except  to  the  report,  must 
merit  a  petition,  stating  their  objections,  and 
kyi«g  for  leave  to  except.  (Taylor  "v.UEgviUe^ 
Urn.  445). 

Where  a  party  to  a  suit  objects  to  a  separate 
ort,  he  must  except  to  it  in  the  usual  manner, 
I  not  by  petition.  (Drever  v.  Mattdesley,  7  Sim. 
)}.  Under  special  circumstances,  leave  will  be 
en  to  except  to  the  report,  although  the  party 
I  not  carried  in  objections.  ( Wood  v.  Lanbirth, 
;im.  195). 

Section  4. 
Evidence  be/ore  the  Master. 

'm  the  Master  does  not  decide,  at  the  time  ap- 
ated  for  considering  the  decree,  to  admit  affida- 
(  as  evidence,  he  cannot  afterwards  receive  them, 
ess  by  consent.  {Gibbs  v.  Payne^  4  Sim.  554). 
3  discretion  given  to  the  Master  by  the  69th  L.  & 
to  examine  witnesses  viv&  voce,  cannot  be  exer- 
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cised  after  issuing  the  warrant  on  preparing  his  le* 
port.  {Trotter  v.  Trotter^  5  Sim.  383).  Witnesses 
having  been  exammed  viyi  Yoce  in  the  Master^s  oC* 
fice,  it  is  irregular  afterwards  to  receiye  their  affidir 
▼its  in  eyidence.  {Hopkinson  t.  Roe^  1  Beav.  182). 
In  an  inquiry  in  the  Master's  office  the  parties  pio- 
ceeded  bj  affidavit: — Held,  that  the  plaintiff  coaU 
not  use  the  answer  of  one  defendant  by  way  of  ta 
affidavit  as  evidence  against  a  co-defendant.  {Hoor$ 
V.  Johns  tone,  2  Kee.  553). 

The  plaintiffs  under  the  decree  carried  in  inter- 
rogatories for  the  examination  of  the  defendants;  the 
Master  allowed  some  of  the  interrogatories,  and  dis- 
allowed others;  the  plaintiffs,  before  the  Master  had 
made  his  certificate,  moved  that  he  might  be  ordered 
to  approve  of  the  interrogatories  which  he  had  dis- 
allowed,  or  to  receive  others  for  the  same  purpose. 
Motion  refused, — ^the  proper  course  being  to  wait  tiD 
the  Master  has  made  his  certificate,  and  then  to  ex* 
cept  to  it.  {Chennell  v.  Martin,  4  Sim.  340).  When 
in  an  examination  put  in  by  two  co-executors  it  wss 
stated  that  their  receipts  had  been  joint,  but  it  v^ 
peared  by  affidavit  that  that  statement  was  made 
through  mistake  and  inadvertence,  and  that  one  d 
the  executors  had,  in  fact,  received  nothing,  libertj 
was  given  to  him  to  put  in  a  supplemental  examina- 
tion to  correct  the  mistake.  {Hewes  v.  Hewei,^ 
Sim.  1 .)  Under  the  usual  decree  in  a  common  cre- 
ditor's suit,  the  Master  allowed  an  interrogatory  te 
be  exhibited  for  the  examination  of  the  administratiili 
which  was  in  very  special  terms,  containing  inqointt 
not  suggested  by  the  pleadings,  as  to  monies  wUek 
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rile  had  not  received,  and  why  the  same  had  not  been 
leceived:  the  interrogatory  was  disallowed.  {Hop- 
tiuon  V.  Bagater,  5  Jur.  1033.  V.  C.  B.) 

After  the  depositions  on  a  state  of  facts  carried  in 
■nder  a  decree  have  been  published,  no  other  per- 
Wif  whether  a  party  to  the  cause  or  not,  can  be  ex* 
HDined  as  a  witness  without  an  order  of  the  Court 
mrranted  by  special  circumstances.  {Winpenny  v« 
Courtney,  5  Sim.  554).  Where  a  witness,  who  has 
been  examined  in  the  cause,  is  afterwards  examined 
before  the  Master,  the  rule  restricting  his  examina^ 
tioa  to  points  upon  which  he  has  not  been  previously 
BDunined,  may,  under  special  circumstances,  and  in 
brtherance  of  the  purposes  of  justice,  be  relaxed. 
A.  witness  was  ordered,  under  such  circumstances, 
Id  be  examined  viv4  voce  before  the  Master,  without 
die  usual  restriction.  (Rowley  v.  Adams,  1  My.  & 
Xe^ .  543.) 

Although  the  plaintiffs  in  a  creditor's  suit  have  no 
common  interest,  yet  the  Court  will  not,  even  after 
decree,  allow  one  of  them  to  examine  the  other  as  a 
iritness  in  the  Master's  office  in  support  of  his  debt. 
^JKdwards  Y,  Goodwin,  10  Sim.  123). 

If  a  reference  as  to  title  is  made  on  motion,  the 
Master,  under  Lord  Lyndhurst's  51st  Order,  has 
Uie  same  power  to  examine  witnesses  as  he  would 
have  had  if  the  reference  had  been  made  by  decree. 
QToodroffeY,  Sitterton,  8  Sim.  238).  Motion  to  dis- 
duurge  a  Master's  certificate  of  the  sufficiency  of  the 
defendant's  examination  under  a  decree,  revised;  the 
tnoper  course  being  to  except  to  the  Master's  certi* 
Scate.     {Chalk  v.  Thon^on,  4  Sim.  350). 

s 
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Section  5. 

Prosecution  of  the  Decree  in  the  M<uter*9  Office. 

The  prosecution  of  a  decree  in  a  creditor's  soit 
having  been  taken  from  the  plaintiff  and  committed 
to  another  creditor,  under  the  56th  Ord.  (L.  &  B.) 
the  plaintiff's  solicitor  was  ordered  to  allow  tint 
other  creditor's  soUcitor  to  inspect  and  take  oopiei 
of  all  the  papers  in  the  cause  in  his  possestkn. 
{Bennett  t.  Baxter,  1 0  Sim.  417).    Notwithstandiog 
the  Master  may  have  refused  an  application,  under 
the  56th  Order,  to  take  the  prosecution  of  a  deem 
from  the  plaintiff  and  commit  it  to  another  party,  tbe 
Court  is  at  hberty  to  grant  the  application,  tbe 
Master's  judgment  not  being  final.      {Wyait  t. 
Sadler,  5  Sim.  450).    Where  a  decree  in  a  charitj 
information  was  under  prosecution  in  the  Mastei^< 
office,  and  the  defendants  had  been  refused  pennis* 
sion  to  attend,  leave  was  granted,  on  petitioii,  ti 
persons  who  were  not  parties  to  the  suit,  to  illti^ 
Tene  in  the  proceedings  before  the  Master,  the  pees* 
liar  character  and  position  of  the  relators,  by  who9 
the  decree  was  to  be  prosecuted,  appearing  to  render 
them  incapable  of  adequately  representing  and  po* 
tecting  the  interests  of  all  the  objects  of  the  diaritf< 
Two  distinct  sets  of  petitioners,  each  shewing  a /»rti^ 
facie  claim  to  intervene,  having  applied  for  tint 
purpose,  the  Court  permitted  both  ci  them  to  atteni 
the  Master,  on  the  understanding  that  only  one  bil 
of  costs  should  be  allowed  against  the  charity  estate* 
{Att.'Gen.  v.  Shore^  1  My.  &  Cr.  594). 
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Section  6. 

Reference  hack. 

"Where  a  matter  is  referred  back  to  the  Master^ 
lie  is  at  liberty^  without  special  order,  to  receive  fur? 
iher  evidence  thereon.  (CotirellY,  Watkim,  1  Beav, 
366;  S.  P.  Twyford  v.  TraU,  3  My.  &  Cr.  645).  A 
Sfftster  having  found  a  certain  sum  due  from  certain 
parties^  those  parties  took  tv^o  exceptions  to  the 
Mifister's  report:  by  the  first  of  which  they  submitted^ 
diat  the  Master  ought  not  to  have  so  found  and  cer« 
tified«  as  he  had  found  and  certified;  and  by  thQ 
dtber  c^  which  they  submitted,  that  he  ought  either 
tp  have  found  nothing  due  from  them,  or  that  a  cer- 
tain sum,  and  no  more,  was  due  from  thein:  and  they 
at  the  same  time  presented  a  petition  praying  4 
D^rence  back  to  the  Master  to  review  his  report^ 
with  certain  directions  as  to  particular  items  of  ac<; 
CQunt«  The  Yice-Chancellor  made  one  order  on  the 
petition  and  the  exceptions,  by  which  he  merely 
allowed  the  exceptions,  and  referred  it  back  to  the 
l^aster  to  review  his  report: — Held,  that  under  this 
order  the  only  inquiry  which  the  Master  could  make 
was,  whether  any  thing,  or  a  sum  not  exceeding  the 
smn  mentioned  in  the  second  exception,  was  due. 
{TSffyfard  y,  Trail,  3  My.  &  Cr.  645). 

Section  7. 
Creditor's  Suit. 
Bv  the  46th  Order  (C.  &  L.)  it  is  ordered.  "  That 
*  a  creditor^  yfko^  debt  does  n^t  cturry  intere^t^  whq 

s2 
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'  shall  come  in  and  establish  the  same  before  the 

<  Master,  under  a  decree  or  order  in  a  suit,  shall  be 

*  entitled  to  interest  upon  his  debt,  at  the  rate  of  4/. 
'  per  cent,  from  the  date  of  the  decree,  out  of  anj 

<  assets  which  may  remain  after  satisfying  the  costs 

*  of  the  suit,  the  debts  established,  and  the  interest 

*  of  such  debts  as  by  law  carry  interest.''  And,  hj 
the  47th,  as  amended  by  the  Order  of  the  Utii 
April,  1842,  "That  a  creditor  who  has  come  in  and 

*  established  his  debt  before  the  Master,  under  a  de- 
'  cree  or  order  in  a  suit,  shall  be  entitled  to  the  costs 
'  of  so  establishing  his  debt,  [and  the  sum  to  be  al- 
'  lowed  for  such  costs  shall  be  fixed  by  the  Master, 

*  without  taxation,  at  the  time  the  Master  allows  the 

*  debt  of  such  creditor,  unless  the  Master  shall  think 
'  that  such  costs  ought  to  be  taxed  in  the  r^ohff 
'  mode;  in  which  case],  the  same  shall  be  [so]  taxed 

*  by  the  Master,  and  the  amount  of  such  costs,  or 

*  the  sum  allowed  in  respect  thereof,  shall  be  added 
^  to  the  debt  [so  established]." 


Section  7. 

Taxation  of  Costs. 

The  Master's  decision  on  questions  of  taxation  is 
final  as  to  matters  of  fact  and  amount  of  charges, 
and  is  only  reriewed  by  the  Court  when  a  Master 
acts  upon  a  mistaken  principle;  and  if  the  solicitor 
negtigently,  or  ignorantly,  takes  some  imnecessarj 
proceeding,  it  is  the  duty  of  the  Master  to  disaDow 
the  dwge  made  in  respect  of  such  proceeding' 
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Where  it  is  the  usage  of  the  profession^  that  cer- 
tain business  should  be  intrusted  to  an  agent  in 
London,  a  country  solicitor  will  not  be  allowed  to 
charge  for  his  attendance  in  London  to  perform  that 
fcusiness,  although  his  cUent  has  requested  his  at- 
tendance,  unless  the  solicitor  has  first  explained  to 
his  client  that,  by  the  usage  of  the  profession,  such 
attendance  is  considered  to  be  unnecessary.  The 
oomparison  of  an  abstract  of  title  with  the  title- 
deeds,  is  business  within  this  rule,  and  a  country 
solicitor  will  not  be  allowed  to  charge  for  his  personal 
Attendance  in  London  in  respect  of  such  business. 
(Alsop  V.  Lord  Oxfordy  1  My.  &  Kee.  564).  An 
application  for  a  review  of  a  Master's  certificate  of 
taxation,  on  the  ground  that  certain  items  had  been 
improperly  allowed,,  is  not  regular  by  way  of  motion. 
(Att'Gen,  v.  Broum,  1  My.  &  Kee.  567). 

Section  9. 

Investment  of  Trust  Funds  on  Real  Security  in 

Ireland, 

The  3rd  section  of  4  &  5  Will.  4,  c.  29,  enacts 
that,  in  certain  cases,  loans  on  real  securities  in  Ire- 
and  shall  be  made  under  the  direction  of  the  Courts 
of  Chancery  or  Exchequer  in  England,  to  be  obtained 
in  any  cause  upon  petition  in  a  summary  way:  it  has 
been  determined,  that  the  concluding  part  of  the  sec- 
tion must  be  read  thus: — ''in  any  cause  or  upon 
petition  in  a  summary  way,"  and  that  the  proposed 
securities  must  be  approved  of  by  the  Master.  {Ex 
parte  French^  7  Sim.  510). 
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Section  10. 
Effect  of  the  Master  becoming  incapacitated. 

Where  a  Master  becomes  incapacitated  from  at- 
tending to  the  business  of  his  office,  and  it  becomes 
necessary  to  transfer  it  to  another  Master,  the  proper 
order  in  all  such  cases,  eren  where  the  report  has 
been  actually  prepared  and  only  requires  signature, 
is,  *Uo  transfer  the  matter  to  the  Master  next  in 
rotation,  with  liberty  for  him,  if  he  should  think  fit 
to  adopt  the  proceedings  already  had  in  the  Master's, 
office."  {Att'Gen.y. Haberdashers*  Company, 3  Bear. 
130). 

Section  11. 
Production  of  Books  and  Papers  before  the  Master, 

The  common  direction,  that  a  party  shall  pro- 
duce before  the  Master  all  books  and  papers  relating 
to  the  matters  in  question,  as  the  Master  shall  direct, 
entitles  the  Master  to  require  by  his  warrant,  that 
all  such  books  and  papers,  generally,  shall  be  left  in 
his  office,  and  a  refusal  to  leave  them  in  pursuance 
of  such  a  warrant,  is- a  disobedience  of  the  order  of 
the  Court  which  has  directed  their  production. 
{Shirley  v.  Earl  of  Ferrers,  1  My.  &  Cr.  304).  If 
a  mortgagee,  a  party  to  the  suit,  consent  to  a  sale  of 
the  mortgaged  property,  he  must,  under  this  direc* 
tion,  produce,  and  leave  in  the  Master's  office,  the 
title-deeds  which  are  necessary  in  order  to  complete 
such  sale.  {Livesey  v.  Harding,  1  Bear.  343). 
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CHAPTER  LII. 

EXECUTION  OF  DECREES  AND  ORDERS. 


1.  Writ  of  Baeeutian,  S9l. 

2.  Writ  qf  Execution  Abolish' 

ed,  393. 

3.  JHsiinetion  between  Per" 

sons  who  are,  and  Per^ 
sons  who  are  not,  parties, 
abolished,  395. 


4.  2b  enforce  the  DeUvery 

up  qf  the  Possession  qf 
Lands,  396. 

5.  To  et^orce  Production  qf 

Papers,  397. 

6.  To  compel  (he  Execution 

qf  Deeds,  398^ 


Section  1. 

Writ  qf  Execution, 

Previous  to  the  alteration  of  the  practice  by  the 
Orders  of  the  16  th  August,  1841,  which  will  be  pre- 
sently stated,  the  mode  of  enforcing  a  decree  was  by 
tL  writ  of  execution  of  it.  The  writ  was  issued  by 
the  clerk  in  court  without  order.  (1  Turn.  Pr.  97). 
The  whole  of  the  decree  was  formerly  inserted  in  the 
writ,  (Gilb.  For.  Rom.  191),  but  afterwards  not, 
unless  the  party  suing  out  the  writ  desired  that  the 
whole  of  the  decree  should  be  recited  in  it,  a  shorter 
mode  of  drawing  writs  of  execution  being  prescribed. 
(Bea.  Ord.  76),  The  short  writ  of  execution  was 
as  follows: — 

Victoria,  by  the  grace  of  God  of  Great  Britain  and  Ire- 
land Queen,  Defender  of  the  Faith,  and  so  forth.  To  A.  B. 
greeting.  Whereas  by  a  certain  final  judgment  or  decree 
lately  made  before  us  in  our  Court  of  Chancery  in  a  certain 
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cause  there  depending^  wherein  C.  D.  is  complainant,  and  yon 
the  said  A.  B.  defendant,  it  is  ordered  and  decreed,  that  yoi 
the  said  defendant  do  pay  to  the  said  complainant  the  sum  d 
£  ,  as  by  the  said  decree  doth  or  may  more  Inltyappear. 

Therefore,  we  strictly  enjoin  and  command  you  the  said  A.  B. 
that  you  do  immediately  pay  or  cause  to  be  paid  unto  the  said 
complainant  the  said  sum  of  £  ,  according  to  the  ttoor 

and  true  meaning  of  the  said  decree.  And  hereof  you  are  not 
by  any  means  to  fail  at  your  peril. 

Witness  ourselves  at  Westminster  the  day  of 

in  the  year  of  our  reign. 

Service  of  the  In  Order  to  found  process  of  contempt  upon  it, 
the  writ  was  required  to  be  served  personally,  (Harr. 
331),  except  under  special  circumstances,  as  if  the 
party  was  in  Court  when  the  decree  was  pronounced, 
(Rider  v.  Kidder,  1 2  Ves.  202),  or  absconded,  {Bt 
Mannemlle  t.  Marmevillef  12  Yes.  203;  Anon,  4 
jNIadd.  462),  when,  on  a  proper  case  being  made 
out,  service  on  the  clerk  in  court  would  be  sub- 
stituted. In  a  case  where  the  wife  absconded, 
service  on  the  husband,  or  any  of  the  family,  was 
ordered,    {darken.  Greenhill,  1  Dick.  91). 

Where  the  order  was  for  payment  of  money,  and 
the  party  absconded,  the  writ  of  execution  should  also 
be  served  at  his  dwelling-house.  (Farrow  v.  White, 
1  Jac.  &  Walk.  643).  Where  the  clerk  in  court  of 
the  party  absconding  was  dead,  the  regular  coarse 
was  to  serve  a  subpoena  to  name  a  new  clerk  in  court 
(Francklyn  v.  ColhouTiy  12  Yes.  2,  where  the  practice 
is  fully  stated;  and  see  Ratcliffe  v.  Roper,  1  F.W. 
420.) 
Costs  of  the  If  the  writ  was  obeyed,  the  party  issuing  it  paid 
^"''  the  costs.    If  an  attachment  issued  for  disobedience, 
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the  party  against  whom  it  was  issued  paid  the  costs 
of  his  contempt^  including  those  of  the  writ  of  exe- 
cution. (Bea.  Costs^  245;  Willis  y.  Crump,  3  Madd. 
391). 

Upon  affidavit  of  sendee  of  the  writ  of  execution  Attachment 
t»f  the  decree  and  default,  an  attachment  issued. 
(Gilb.  For.  Rom.  191).  If  this  were  ineffectual,  the 
subsequent  process  was  followed  out  in  the  manner 
explained  {ante,  53). 

Section  2. 

Writ  of  Execution  Abolished, 

This  writ,  the  service  of  which  as  a  preliminary 
step  to  issuing  process  for  enforcing  obedience  to  a 
decree  or  order,  was  both  useless  and  expensive,  has 
been  abolished, — ^it  being  ordered  by  the  10th  Ord* 
(C.  &  L.)  as  amended  by  the  Order  of  1 1  th  April, 
1842,  ''  That  no  writ  of  execution  shall  hereafter 

*  be  issued  for  the  purpose  of  requiring  or  compel- 
'  ling  obedience  to  any  order  or  decree  of  the  High 
'  Court  of  Chancery;  but  that  the  party  required  by 

*  any  such  order  [or  decree]  to  do  any  act  shall,  upon 
'  being  duly  served  with  such  order  [or  decree], 

*  be  held  bound  to  do  such  act  in  obedience  to  the 

*  order  [or  decree]."  And  by  the  1 1th  of  the  same 
Orders,  as  amended  in  like  manner,  **  That  if  any 

*  party  who  is  by  an  order  or  decree  ordered  to  pay 

*  money,  or  [to]  do  any  other  act  in  a  limited  time, 
'  shall,  after  due  service  of  such  order  [or  decree], 

*  reAise  or  neglect  to  obey  the  same  according  to  the 

*  exigency  thereof,  the  party  prosecuting  such  order 
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[or  decree]  shall,  at  the  expiration  of  the  time 
limited  for  the  performance  thereof,  be  ^ititled  [to  a 
writ  or  writs  of  attachment  against  the  disobedient 
party;  and  in  case  such  party  shall  be  taken  or  de^ 
tained  in  custody  nnder  any  such  writ  of  attach- 
ment without  obeying  the  same  order  or  decree, 
then  the  party  prosecuting  the  same  order  or  decree 
shall,  upon  the  sheriff's  return  that  the  party  lias 
been  so  taken  or  detained,  be  entitled  to  a  commis^ 
sion  of  sequestration  against  the  estate  and  effects  of 
the  disobedient  party;  and  in  case  the  sheriff  shall 
make  the  return  non  est  inventus  to  snch  writ  or 
writs  of  attachment,  the  party  prosecuting  the  same 
order  or  decree  shall  be  entitled,  at  his  option, 
either  to  a  commission  of  sequestration  in  the  first 
instance  or  otherwise]  to  an  order  for  the  serjeant-at- 
arms,  and  [to]  such  other  process  as  he  hath  hitherto 
been  entitled  to  upon  a  return  non  est  inventus, 
[made]  by  the  commissioners  named  in  a  commis- 
sion of  rebellion  issued  for  [the]  non-performauce 
of  an  order  or  decree:'*  and  by  the  12th  as  in  hl^e 
manner  amended  "That  every  order  or  decree  re- 
quiring any  party  to  do  an  act  thereby  ordered, 
shall  state  the  time  after  service  of  the  order  or 
decree  within  which  the  act  is  to  be  done;  and 
that  upon  the  copy  of  the  order  [or  decree]  which 
shall  be  served  upon  the  party  required  to  obey 
the  same,  there  shall  be  endorsed  a  memorandmn 
in  the  words,  or  to  the  effect  following;  viz. — ''If 
you,  the  within-named  A.  B.,  neglect  to  obey  this 
order  [or  decree]  by  the  time  therein  limited,  yon 
will  be  liable  to  be  arrested  [under  a  writ  of  attach- 
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*  ment  issued  out  of  the  High  Court  of  Chancery 
'  or]  by  the  serjeant-at-arms  attending  the  same 
^  court;  and  also  be  liable  to  have  your  estate  se« 

*  questered  fbr  the  purpose  of  compelling  you  to 
^  obey  the  same  order  [or  decree]."  And  by  the 
13th,  *'  That  upon  due  service  of  a  decree  or  order 
'  for  delivery  of  possession,  and  upon  proof  made  of 
'  demand  and  refusal  to  obey  such  order,  the  party 

*  prosecuting  the  same  shall  be  entitled  to  an  order 
f  for  a  writ  of  assistance." 


Section  3. 

Distinction,  as  to  the  Execution  of  an  Order  between 
Persons  who  are,  and  Persons  who  are  not,  parties, 
abolished, 

Where  a  party  to  the  suit  obtained  an  order 
against  a  person  not  a  party  to  it,  instead  of  the 
process  stated  in  the  first  section  of  this  chapter, 
he  was  obliged  to  resort  to  the  following: — He  served 
the  party,  against  whom  the  order  was  to  be  enforced, 
with  the  order  merely,  without  any  writ  of  execu- 
tion. If  the  order  was  not  complied  with,  he  then 
obtained  an  order  nisi,  that  if  the  party  did  not  per- 
form the  act  required  within  a  limited  time,  say  four 
days,  he  should  stand  committed.  Upon  the  ex- 
piration of  these  four  days,  if  the  act  was  still  unper- 
formed, he  might  apply  to  the  Court  to  make  this 
order  absolute;  upon  which  a  warrant  for  his  com- 
poittal  would  be  made  out  and  signed  by  the  judge 
w(ho  made  the  order,  and  delivered  to  the  Deputy 
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Warden  of  the  Fleet,  who  executed  it  hy  arresting 
the  party,  and  conyeying  him  to  the  Fleet;  and  there 
the  process  stopped,  as  no  sequestration  issued 
against  a  person  not  a  party  to  the  suit.  Where  a 
person  not  a  party  to  the  suit  obtained  an  ordor, 
there  appears  to  have  been  some  uncertainty  whether 
he  had  the  same  power  to  enforce  it  as  if  he  were  a 
party:  it  would  rather  appear,  however,  that  he  hid 
not.  The  question  is,  however,  now  set  at  rest,  the 
distinction  as  to  enforcing  orders  between  parties) 
and  persons  who  are  not  parties,  being  abolished  hj 
the  15th  Order,  (C.  &  L.),  which  orders,  ''  That 

*  every  person  not  being  a  party  in  any  cause,  who 

*  has  obtained  an  order,  or  in  whose  favour  an  order 

*  shall  have  been  made,  shall  be  entitled  to  enforce 

*  obedience  to  such  order  by  the  same  process  as  if 

*  he  were  a  party  to  the  cause;  and  every  person,  not 

*  being  a  party  in  any  cause  against  whom  obedience 
'  to  any  order  of  the  Court  may  be  enforced,  shall  be 
<  liable  to  the  same  process  for  enfordng  obedience 

*  to  such  order  as  if  he  were  a  party  to  the  cause." 

Section  4. 

To  enforce  the  Belivery  up  of  the  Ponesskm  of 

Lands, 

For  the  mode  of  compelling  a  person  to  deliver  up 
possession  of  lands,  according  to  the  practice  as  it 
existed  previous  to  1  Will.  4,  c.  36,  see  Seton,  425i 
and  Chreen  v.  Green,  2  Sim.  394,  where  the  subject 
is  fully  considered.  By  the  1  Will.  4,  c.  36,  sect, 
15  to  19j  it  is  provided^  <^  That  where  any  party  ob« 
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stinately  retains  possession  of  lands  or  other  real 
property,  after  a  writ  of  execution  of  a  decree,  or  an 
order  for  deliver  j  of  possession  has  been  duly  served 
and  demand  of  possession  made,  and  upon  an  affida- 
vit of  such  service  of  the  writ  of  execution  and  of 
such  demand  made  thereunder,  and  a  refusal  to  com- 
ply therewith  on  the  part  of  the  person  against 
whom  the  writ  issued,  the  party  issuing  it  shall  be 
at  liberty,  upon  an  affidavit  of  service  of  the  writ  of 
execution  and  demand  of  possession  and  refusal,  to 
obtain  the  usual  order  of  course  for  the  writ  of  as- 
sistance to  issue,  and  that  the  intermediate  writs  of 
attachment  and  injunction  further  commanding  the 
party  to  deliver  possession,  or  any  other  writ,  shall 
be  unnecessary."  As  we  have  seen,  at  the  end  of 
Section  2,  of  this  Chapter,  the  service  of  this  writ  of 
injunction  is  no  longer  necessary. 


Section  5. 
To  enforce  Production  0/ Papers. 

A  PARTY  in  contempt  for  not  delivering  to  any 
person  or  persons,  or  depositing  in  Court  or  else- 
where, as  by  any  order  may  be  directed,  books, 
papers,  or  any  other  articles  or  things,  any  sequestra- 
tor or  sequestrators,  appointed  imder  any  commission 
of  sequestration,  shall  have  the  same  power  to  seize 
and  take  such  books,  papers,  writings,  or  other  arti- 
cles or  things  being  in  the  custody  or  power  of  the 
person  against  whom  the  sequestration  issues,  as  they 
would  have  had  over  his  own  property,  and  there- 
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upon  such  artides  or  things^  so  seized  and  taken,  slM 
be  dealt  with  by  the  Court  as  shall  be  just;  and  afUx 
such  seizure  it  shall  be  lawful  for  the  Court,  upoa 
application  of  the  prisoner,  or  of  any  other  person  in 
the  cause  or  matter,  or  upon  any  report  to  be  made 
in  pursuance  of  this  act,  to  make  such  order  for  ihe 
discharge  of  the  prisoner  upon  such  terms,  and  if  it 
shall  see  fit,  making  any  costs  [costs]  in  the  caos^ 
as  to  the  Court  shall  seem  proper. 


Section  6. 
To  compel  the  Execution  of  Deeds. 

By  the  1  Will.  4,  c.  36,  s.  15,  rule  15,  it  is  provii 
that,  where  any  person  shall  have  been  directed  by  aajf 
decree  or  order  to  execute  any  deed  or  other  instn* 
ment,  or  make  a  surrender  or  transfer,  or  to  levy  a 
fine,  or  suffer  a  recovery,  and  shall  have  refused  or 
neglected  to  execute,  make,  or  transfer,  or  levy,  or 
suffer  the  same,  and  shall  have  been  committed  to 
prison  under  process  for  such  contempt,  or  being 
confined  in  prison  for  any  other  cause,  shall  have 
been  charged  with  or  detained  under  process  for 
such  contempt,  and  shall  remain  in  such  prison,  the 
Court  may,  upon  motion  or  petition,  and  upon  affi* 
davit  that  such  person  has,  after  the  expiration  of 
two  calendar  months  from  the  time  of  his  being  com- 
mitted under  or  charged  with,  or  detained  under 
such  process,  again  refused  to  execute  such  deed  oi 
instrument,  or  make  such  surrender  or  transfer,  or 
levy  or  suffer  such  fine  or  recovery,  order  or  appoint 
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(me  of  tlie  Masters  in  ordinary,  or  if  the  act  is  to  be 
nkme  out  of  London,  then,  if  necessary,  one  of  the 
Masters  extraordinary,  to  execute  such  deed  or  other 
instrament,  or  to  make  such  surrender  or  transfer 
Ibr  and  in  the  name  of  such  person,  and  to  levy  such 
fttie  or  suffer  such  recovery  in  his  name,  and  to  do 
dl  acts  necessary  to  give  validity  and  operation  to 
toeh  fine  and  recovery,  and  to  lead  or  declare  the 
uses  thereof;  and  the  execution  of  the  said  deed  or 
Miet  instrument,  and  the  surrender  or  transfer  made 
by  the  said  Master,  and  the  fine  or  recovery  levied 
lyr  suffered  by  him,  shall  in  all  respects  have  the 
same  force  and  validity  as  if  the  same  had  been  exe- 
dated  or  made,  levied  or  suffered  by  the  party  him- 
ielf;  and  within  ten  days  after  the  execution  or  mak- 
ing  of  any  such  deed  or  other  instrument,  or  surren- 
lor  or  transfer,  or  levying  or  suffering  such  fine  or 
recovery,  notice  thereof  shall  be  given  by  the  adverse 
lolicitor  to  the  party  in  whose  name  the  same  is 
executed  or  made,  and  such  party,  as  soon  as  the 
leed  or  other  instrument  or  surrender,  transfer,  fine, 
nr  recovery,  shall  be  executed,  made,  levied,  or  suf- 
fered, shall  be  considered  as  having  cleared  his  con- 
tempt, except  as  far  as  regards  the  payment  of  the 
x>sts  of  the  contempt,  and  shall  be  entitled  to  be 
iischarged  therefrom  under  any  of  the  provisions  of 
;his  act  applicable  to  his  case;  and  the  Court  shall 
nake  such  order  as  shall  be  just  touching  the  pay- 
nent  of  the  costs  of  or  attending  any  such  deed, 
surrender,  instrument,  transfer,  fine,  or  recovery. 
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CHAPTER  LIII. 


REVIYOR. 


By  the  8th  of  Lord  Brougham's  Orders,  it  is  or- 
dered, *'That  when  any  defendant  has  been  taken  into 
'  custody  upon  attachment  or  other  process  for  want 

*  of  appearance  to  a  bill  of  revivor,  and  such  defend- 
'  and  shall  have  been  taken  thereon,  and  shall  refiise 
'  or  neglect  to  enter  an  appearance  to  such  bill  with- 
'  in  eight  days  after  the  return  of  such  attachment, 
'  the  plaintiff  shall  be  intitled  as  of  course,  upon  mo* 
'  tion  or  petition,  to  the  common  order  to  reTive; 

*  and  if  the  defendant  cannot  be  found,  so  as  to  be 
'  taken  upon  such  attachment,  and  a  return  of '  Non 
'  est  inventus'  shall  have  been  made  thereon,  the 

*  plaintiff  shall,  upon  producing  such  return  and  in 
'  affidavit  that  due  diligence  has  been  used  in  endei* 

*  vouring  to  execute  such  attachment,  and  that  there 

*  was  good  reason  to  believe  that  the  defendant  was 
'  in  the  county  to  which  such  attachment  issued  it 
'  the  time  of  suing  out  the  same,  be  also  intitled  tf 

*  of  course,  upon  motion  or  petition,  at  the  end  d 

*  eight  days  after  the  return  of  such  attachment,  to 

*  obtain  the  common  order  to  revive;  and  that  in 
'  either  of  such  cases  the  order  shall  recite,  as  the 

*  ground  for  granting  the  same,  that  the  defendant 
'  is  in  contempt,  and  that  the  time  limited  by  the 
'  Court  to  shew  cause  against  reviving  the  suit  has 

*  expired."  And  by  the  10th  of  the  same  Orders, 
*'That  if  the  defendant  shall  not,  within  eight  days 
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^  after  appearance  to  a  bill  of  revivor,  shew  cause  by 
'  plea,  answer,  or  demurrer  filed,  the  plaintiff  shall 
^  be  intitled  as  of  course,  upon  motion  or  petition,  to 
'  the  common  order  to  revive:  which  order  shall  re^ 

*  cite  as  the  ground  for  granting  the  same,  that  the 
'  time  limited  by  the  Court  to  shew  cause  against 
'  reviving  the  suit  has  expired."  And  by  the  49th 
D*  &  L.>  '*  that  it  shall  not  be  necessary  in  any  bill 

*  of  revivor,  or  supplemental  bill,  to  set  forth  any  of 
^  the  statements  in  the  pleadings  in  the  original  suit, 
^  unless  the  special  circumstances  of  the  case  may 
f  require  it.*' 

In  the  answer  to  a  bill  filed  to  revive  a  suit,  and 
^  prosecute  the  decree  made  in  the  suit,  a  defendant 
A  not  intitled  to  resist  the  plaintiff's  right  to  revive 
md  pros.ecute  the  decree,  by  stating  matter  which  ex- 
ited at  the  time  of  the  decree,  or  which  has  arisen 
once;  and  such  matter,  if  stated,  is  impertinent. 
mien,  after  a  decree  for  an  account,  the  suit  has  be* 
ome  abated,  a  defendant  who  is  interested  in  the 
loconnt  may  file  a  bill  to  revive  the  suit  and  prose* 
rate  the  decree,  although  he  could  not  have  filed  the 
mffnel  bill.  {Bevaynes  v.  Morris,  1  My.  &  Cr. 
!13). 

"Where  a  sole  plaintiff  dies,  the  defendant  cannot 
nove  that  his  personal  representatives  may  revive 
ifithin  a  given  time,  or  that  the  bill  may  be  dismiss-^ 
»d.  (Canham  v.  Vincent,  8  Sim.  2/7.)  Where,  on 
lie  death  of  a  sole  defendant,  the  plaintiff  filed  a  bill 
)f  revivor  and  supplement  against  his  heir  execu* 
«ator,  and  devisee,  but  did  not  obtain  an  order  to 
revive,  and  the  devisee  joined  with  the  heir  and  exe- 
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cutor  in  moTing  that  the  piftintiff  might  revive  m(tk 
a  week^  or  that  the  suit  might  be  dismissed, — ^the 
motion  was  refused  with  costs^  on  the  ground  of 
misjoinder,  because  the  devisee,  who  was  unaffected 
by  the  revivor  of  the  suit,  had  joined  in  it.  (FoUond 
V.  Lamotte,  10  Sim.  486). 

The  executor  of  a  deceased  plaintifP  filed  a  bill  of 
revivor,  but  did  not  obtain  an  order  to  revive;  the 
defendant  then  moved  that  the  executor  might  re- 
vive within  a  given  time,  or  both  bills  be  dismissed 
with  costs,  to  be  paid  by  the  executor  :  the  motiaft 
was  granted  as  to  the  bill  of  revivor  only.  (Trowari 
V.  Bingham,  4  Sim.  483).  A.,  and  B.  an  is&nt 
filed  a  bill;  B.  attained  21,  and  gave  notice  to  tbt 
parties  that  he  repudiated  the  suit,  and  then  died; 
A.  revived  the  suit.  The  defendants  answered  Ac 
bill  of  revivor,  and  insisted  that,  B.  having  repudiated 
the  suit,  it  ought  not  to  be  revived;  and  they  thei 
moved  to  discharge  the  order  of  revivor  for  irr^ultf" 
ity:  but  the  motion  was  refused,  because  they  oof^t 
to  have  pleaded  to,  and  not  answered  the  bill  of  i^ 
vivor.  {Codrington  v.  Houlditch,  5  Sim.  286.)  Mo- 
tion before  decree  by  the  executor  of  a  deceased  d^ 
fendant,  that  the  plaintiff  might  revive  the  suit 
against  him,  or  that  the  bill  might  be  dismissed  tf 
against  the  deceased,  granted.  [Bumell  v.  I%elhit 
of  Wellington,  6  Sim.  461). 
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ADDENDA. 


8th  ^  Uth  Ord.  of  C.  ^  L. 

»  A  PARTY  applying  for  leave  to  enter  an  appear- 
ance tinder  the  8tli  Order,  must,  in  his  affidavit  in 
mpport  of  the  application,  set  forth  the  memoran- 
dum required  to  be  at  the  foot  of  the  subpcena  by 
Ae  14tb  Order,  and  state  that  the  copy  of  subpoena 
liertned  contained  snch  memorandum  at  the  foot  of  it. 
itBeiham  v.  Berry,  6  Jur.  92 — R.;  Tatham  v.  Wil" 
iUans,  1  Hare,  159). 

In  TendallY.Burch,  (6  Jur.  49 — R.),  the  bill  was 
jBkd,  and  a  subpoena  issued  before  the  Ord.  C.&L. 
came  into  operation;  but  the  subpoena  was  re-served 
after  this  date,  with  the  memorandum  at  the  foot  of 
it,  informing  the  defendant  of  the  consequence  of  his 
not  entering  an  appearance,  as  required  by  the  8th 
Order.  A  motion  on  behalf  of  the  plaintiff  for 
leave  to  enter  an  appearance  for  the  defendant,  was 
granted  on  an  affidavit  of  such  re-service,  and  an 
affidavit  by  the  plaintiff's  solicitor,  that  he  had  in- 
quired of  the  plaintiff's  clerk  in  Court,  who  had  in- 
fbrmed  him  that  no  appearance  had  been  entered  for 
the  defendant. 

In  Husham  v.  Dixon,  (I  You.  &  Coll.  N.  C.  203), 
his  Honor  the  Vice-Chancellor,  after  adverting  to 
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the  serious  consequences  which  might  arise  from  a 
strict  adherence  to  the  terms  of  this  8th  Order  in  all 
cases,  and  after  ohserving  that  it  was  not  imperatiye 
upon  the  Court,  said,  that  he  thought  that  in  this 
case  some  relaxation  of  it  might  he  made.  He  there- 
fore  ordered  that  the  plaintiff  should  he  at  liberty 
to  enter  an  appearance  within  ten  days,  undertaking 
in  the  mean  time  to  serve  the  defendant  with  a  copj 
of  the  order  made  on  the  present  motion  within  six 
days,  unless  the  defendant  should  have  appeared  in 
the  mean  time. 

I2th  Ord.  C.  ^  L. 

A  PARTY  is  entitled  to  his  writ  of  fi.  fa.  on  the 
lapse  of  the  month  mentioned  in  the  1  st  Order  of 
the  10th  May,  1839,  notwithstanding  he  has  not 
complied  with  the  requisitions  of  the  12th  Order  of 
August,  1841.     (Streater  v.  Whitmore^  6  Jur.  92 

2\8t  ^  22nd  Ord.  C.  ^  L. 

The  Court  will  not,  under  the  22nd  of  tbese 
Orders,  give  leave  to  file  a  traversing  note  where 
the  subpoena  to  appear  has  not  been  served  in  the 
form  required  by  the  14th  Order.  In  order  to  enable 
the  plaintiff  to  file  a  note  under  this  Order,  there 
must  be  an  affidavit  of  appearance  entered.  (Trewed 
T.  Turner,  1  You.  &  Coll.  N.  C.  112). 

By  the  Order  of  the  11th  April,  1842,  the  22n4 
and  by  consequence  the  21st  Order  is  suspended 
"  until  further  order." 
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23rd  ^  24th  Ord.  C.  ^  L. 

In  an  anonymoas  case  before  the  Lord  Chancellor, 
he  said  that  he  had  consulted  with  the  other  judges  of 
tlie  Court,  and  he  and  they  were  all  of  opinion,  that 
m  all  cases  an  affidavit  of  sendee  of  the  copy  of  a 
biD,  omitting  the  interrogatory  part,  but  not  an  office 
or  examined  copy,  as  that  created  expense,  was  suffi- 
dent  under  the  above  order.  The  party  making  the 
affidavit  would  be  responsible  for  the  correctness  of 
the  copy.  (6  Jur.  159;  and  see  Blew  v.  Martin,  1 
Hare,  150). 

The  affidavit  in  support  of  a  motion  under  the 
24tli  Ord.  C.  &  L.  for  leave  to  enter  a  memorandum 
of  service  of  a  copy  of  a  bill,  upon  one  of  the  de- 
fendants, who  had  been  served  under  the  23rd  of 
these  Orders,  ought  to  state  that  the  interrogatory 

part  of  the  bill  was  omitted.     (Gibson  v.  , 

6  Jut,  145).  To  support  this  motion  it  is  necessary 
to  show  at  least  two  things;  the  nature  of  the  suit 
and  the  mode  of  service;  (per  Knight  Bruce,  Y.  C, 
m  Haigh  v.  Dixon,  1  Coll.  &  You.  N.  C.  180);  and 
some  evidence  should  be  given  that  the  defendant,  on 
whom  the  copy  of  the  bill  was  served,  is  not  an  in- 
fimt.  (Goodwin  v.  Bell,  Id.  181). 

The  prayer  that  a  defendant,  ''  upon  being  served 
with  the  copy  of  the  bill,  may  be  bound  by  all  the 
proceedings  in  the  cause,"  ought  to  be  inserted  in  the 
prayer  for  process,  and  not  in  the  prayer  for  reUef. 
{Gibson  v.  Haines,  6  Jur.  203). 
'  In  a  creditor's  suit  against  the  trustees  and  exe- 
^tors  under  a  will^  and  persons  interested  in  the 
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testator's  real  estate,  application  was  made  under  the 
24th  of  the  Orders  of  the  26th  August,  1841,  foi 
leave  to  enter  a  memorandum  of  senrice  of  a  copy  d 
the  hill  made  under  the  23rd  of  the  same  Orders,  on 
certain  defendants  who  were  annuitants  under  the 
wiU.  No  account,  payment,  conveyance,  or  other 
direct  relief  was  sought  against  them  hy  the  bUl; 
they  heing  made  parties  to  the  suit  solely  for  the 
purpose  of  giving  them  a  right  to  he  present  at  the 
taking  of  the  accounts  for  their  own  security: — ^Heid, 
that  the  case  was  within  the  meaning  of  the  24th  of 
the  above-mentioned  orders: — Held  also,  that  an  affi- 
davit, deposing  to  the  effect  that  the  town  solicitor 
had  sent  by  post  to  his  client  in  the  country  thres 
true  copies  of  the  bill,  and  that  his  client  received 
'  and  served  them  personally  on  the  defendants,  wis 
sufficient  to  support  the  application,  and  that  it  iras 
not  necessary  to  serve  them  with  office  copies  of  the 
bill.  {Lloyd  v.  Lloyd,  6  Jur.  162;  iS^.  C.  1  You.  * 
Coll.  N.  C.  181). 


30th  ^  40th  Ord.  C.  ^  L. 

To  a  bill  filed  by  a  surviving  trustee  agponst  the 
heir  at  law  and  personal  representative  of  a  iec^Mfd 
co-trustee,  alleging  a  breach  of  trust  pn  the  part  of 
such  co-trustee,  and  seeking  an  account  ^  both  hJP 
real  and  personal  estate,  and  to  have  the  SalnStki 
of  all  parties  respecting  a  portion  of  the  trust  iorf 
declared  by  the  Court,  the  ohjections  wer^  tska^  ^^ 
the  hearing,  that  the  cestui  que  trusf  fgad  the  p^ 
sonal  representative  of  the  testator  in  ti^  cause  veif 
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IK>t  made  parties  to  the  suit,  and  that  the  bill  was 
Bot  filed  by  the  plaintiff  on  behalf  of  himself  and  all 
other  the  creditors  of  the  deceased  co-trustee.  On 
the  plaintiff  consenting  to  have  the  bill  as  against 
the  heir  at  law  dismissed  with  costs,  and  to  take  the 
ordinary  decree  in  a  creditor's  suit  on  behalf  of  him- 
mif  and  all  other  the  creditors  of  the  co-trustee,  the 
Ckmrt,  having  regard  to  the  30th  and  40th  of  the 
Orders  of  26th  August,  1841,  permitted  the  suit  to 
proceed  without  the  cestui  que  trust  being  made 
pATties.     (Maif  y.  Selht^,  6  Jur.  52). 

It  has  been  determined,  on  the  construction  of 
tinB  40th  Order,  C.  &  L.,  that  the  Court  will  not 
make  a  decree  in  the  absence  of  a  party  whose  rights 
may  be  prejudiced  by  it.  It  has  been  observed  by 
Wigram,  V.  C,  "  The  object  of  the  40th  Order  was 
is: —  it  very  often  happened  that  a  party,  defend- 
t,  would  raise  an  objection  for  want  of  parties  in 
cases  where  the  rights  of  the  absent  party  would  be 
just  as  well  protected  by  the  decree  of  the  Court  as 
if  he  were  present.  For  this  reason  Lord  Cotten- 
ham  approved  of  an  Order  which  gave  the  Court  a 
discretion  to  proceed,  notwithstanding  the  absence 
of  such  a  party.  That  being  the  effect  of  the  Order, 
4fae  Court  will  not  make  a  decree  which  would  pre- 
judice the  rights  of  an  absent  party.''  In  the  case 
before  the  Court,  a  bill  had  been  filed  by  three 
creditors,  on  behalf  of  themselves  and  the  others, 
agunst  the  trustees  under  a  deed,  whereby  a  debtor 
had  conveyed  to  them  all  his  real  and  personal 
estates  for  the  payment  of  his  debts,  for  the  execu- 
tion of  the  trusts.    The  estates  had  been  sold,  and 
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the  proceeds  brought  into  Court.  The  bill  stated, 
"  that  R.  Griffin  has,  since  the  sale,  departed  this 
life  intestate,  and  no  person  has  hitherto  obtained 
admission  of  his  estate  and  effects  in  any  ecclesiasti- 
cal court,  and  there  is  not  now  any  legal  personid 
representative  of  the  said  B.  Griffin;  nor,  if  there  was 
any  such  representative,  would  he  have  any  interest 
in  the  matters  in  question  in  this  suit,  as  all  the 
real  and  personal  property  of  every  description  coib<' 
prised  in  the  said  indenture  of  the  17  March,  1815, 
had  been  sold  and  converted  into  money,  and  had 
not  raised  a  sufficient  sum  to  pay  in  full  the  debts 
of  the  several  creditors  of  B.  Griffin,  parties  to  such 
indenture."  An  objection  having  been  taken  for 
want  of  parties,  his  Honor  said — "  In  this  case,  if 
the  fund  in  Court  was  distributed,  the  author  of  the 
trust  might  file  another  bill  against  the  trustees  for 
an  account.  This  equitable  interest  might  be  pre- 
judiced, and  the  Court  will  not  therefore  make  a 
decree  in  his  absence."  (Kimher  v.  Emsworthy  6  Jur. 
165). 

Amendment  by  adding  Parties,  pp.  184,  191, 194. 

At  the  hearing,  leave  was  given  to  amend  thehiH 
by  adding  parties.  The  plaintiffs  amended  the  IhA 
by  stating  that  they  represented  the  persons  in  re- 
spect to  whose  interests  tbe  objection  for  want  of 
parties  had  been  allowed.  The  amendments  were 
answered,  and  the  answer  was  replied  to.  The  Court, 
on  the  motion  of  the  defendants,  refused  to  order 
the  replication  to  be  taken  off  the  file,  except  on 
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the  terms  of  the  defendant's  waiving  all  objections  to 
the  form  of  the  pleadings  at  the  hearing.  {James  t. 
James,  5  Jur.  1148^  B.). 


Supplemental  Bill. 

A  SUPPLEMENTAL  bill^  in  the  nature  of  a  bill  of 
review,  stating  new  facts  discovered,  having  been 
filed,  without  the  leave  of  the  Ck)urt,  defendant  may 
either  demur  to  the  bill,  or  move  that  it  be  taken 
off  the  file  by  demurrer,  and  not  by  motion.  (Hod- 
mm  v.  Ball  and  Others,  6  Jur.  160. — ^V*  C.). 


Scandal,  pA4S. 

If  facts  stated  in  an  answer  are  relevant  and 
fiiaterial,  they  cannot  be  treated  as  scandalous;  and 
if  they  constitute  a  fraud,  the  answer  is  not  scan- 
dalous, only  because  it  draws  the  legal  conclusion 
which  the  premises  furnish ;  neither  can  facts  be  con- 
sidered immaterial,  because,  having  been  once  stated, 
they  are  not  repeated  in  that  part  of  the  answer  in 
which  they  would  be  material.  The  Master  having 
allowed  all  the  exceptions  taken  to  an  answer  for 
scandal*  the  defendant  excepted  generally  to  his  re- 
port. It  appearing  that  the  answer  was  not  scan- 
dalous in  all  the  particulars  excepted  to,  the  excep- 
tions were  allowed.  {Montrieve  v.  Carvick,  6  Jur. 
97._V.  C.  W.). 
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Dismission  o/BUlJbr  want  of  Proseeuiiany  p,  212. 

Motion  to  dismiss  bill  for  want  of  prosecution-^ 
Cross  motion  for  leave  to  amend,  by  striking  out 
part  of  the  case  made,  and  of  the  relief  prayed  by 
the  bill — Plaintiff  allowed  to  amend;  he  paying  the 
costs  of  both  motions,  and  undertaking  to  file  his 
amendments  within  ten  days,  and  a  replication  with- 
in a  week  afterwards.  (The  Duke  of  Leeds  v.  Earl 
Amherst,  6  Jur.  92.— V.  C.  S.). 


Breach  of  If^unetian,  p.  236. 

The  mere  fact  of  amending  a  bill  does  not  of 
itself  dissolve  a  common  injunction.  A  defendant 
in  equity  having  obtained  a  judgment  at  law,  the 
plaintiff  in  equity  obtained  an  injunction  restraining 
him  from  proceeding  to  execution;  the  former  not- 
withstanding obtained  a  rule  nisi: — Held,  that,  in 
so  doing,  he  committed  a  breach  of  the  injunction. 
(Brooks  V.  Purton,  6  Jur.  94.— V.  C.  B.). 


Confidential  Communteations,  jp.  298. 

As  to  confidential  communications  it  has  recently 
been  stated,  by  the  highest  authority,  "  that  where 
an  attorney  is  employed  by  a  client  profe88ionaDy> 
to  transact  professional  business,  all  communications 
relative  to  the  business  on  which  he  is  so  employed 
are  privileged  communications,  and  that  this  is  the 


COURT  OF  CHANCERY.  411 

privilege  of  the  client  and  not  of  the  attorney." 
(Herring  v.  Clobery,  6  Jur.  202— C.) 


Distringas,  (See  Gen,  Ord.  App.  Ixxxix). 

Some  time  previously  to  the  passing  of  the  5  Vict. 
c  5,  whereby  the  equity  jurisdiction  of  the  Court  of 
Exchequer  was  transferred  to  the  Court  of  Chancery> 
a  party  sued  out  and  lodged  at  the  Bank  of  England 
■a  writ  of  distringas,  in  consequence  whereof  a  re- 
straint was  put  on  the  transfer  of  and  payment  of 
the  dividends  upon  certain  sums  of  stock  standing 
in  the  bank  books  in  the  name  of  a  deceased  testator; 
'but  no  bill  was  filed  by  such  party  for  an  injunction 
to  stay  the  transfer.  After  the  act  had  come  into 
^cperation,  the  same  party>  upon  notice  from  the 
■bank,  presented  a  petition  to  the  Lord  Chancellor 
tinder  the  4th  section  of  this  act,  and  obtained  an 
^u^unction,  ex  parte,  restraining  the  transfer  and 
{Mtyment  of  the  stock  and  dividends.  The  executrix 
thiereupon  moved  to  discharge  the  order  granting  the 
injunction.  The  Lord  Chancellor  said,  *'  In  this  case, 
whkh  came  on  yesterday,  I  have  read  the  petition, 
and  it  appears  that  in  the  month  of  August  last  a 
bill  of  discovery  was  filed  in  the  Court  of  Exchequer. 
It  also  appears,  that  in  the  same  month  a  distringas 
was  sued  out  and  served  upon  the  Bank  of  England. 
That  operates  as  a  precautionary  measure,  and  the 
party  has  the  opportunity  of  filing  a  bill  in  the  or- 
dinary way,  and  moving  for  an  injunction;  and  having 
the  stocky  in  the  mean  time,  secured.     The  practice 


412  PRACTICE   OF  THE 

has  been  for  the  Bank  of  England  to  give  notice  to  the 
party  who  has  sued  out  the  writ,  that  unless  within 
a  certain  time  a  bill  is  filed  and  an  injunction  ob- 
tained, the  restraint  on  the  transfer  will  be  taken 
off.  The  period,  I  believe,  according  to  the  usual 
practice,  is  a  week.  This  was  the  position  of  things 
when  the  act  of  Parliament  came  into  force  for  trans- 
ferring the  equity  jurisdiction  of  the  Court  of  Ex- 
chequer to  this  Court.  Now,  had  that  jurisdiction 
continued — if  the  party  had  sued  out  a  second  writ 
of  distringas,  which  he  might  have  done,  the  bank 
would  have  paid  no  attention  to  it.  That  would 
have  been  the  state  of  things  if  the  juriadictioD  of 
the  Court  of  Exchequer  had  continued.  Then  die 
act  came  into  operation;  and,  by  the  4th  and  dth 
sections  of  that  act,  as  I  have  always  understood 
them,  and  as  it  is  fairly  to  be  collected  from  the  act 
itself,  it  was  the  intention  that  those  two  remedies 
should  be  substituted  for  the  remedy  of  distringv 
given  in  the  Court  of  Exchequer;  and,  therefore,  a 
party  has  the  right  to  sue  out  the  distringas,  or  he 
may  avail  himself  of  the  other  proceedings  under  the 
4  th  section,  if  he  thinks  proper.  It  does  not  appear 
to  me  that  a  party  should  be  placed  in  a  better  sitn- 
ation,  since  the  passing  of  the  act  for  transfernng 
the  jurisdiction  of  the  Court  of  Exchequer,  than  that 
in  which  he  would  have  stood  if  that  act  had  not 
passed.'*  And,  accordingly,  his  Lordship  discharged 
the  order  made  on  the  petition,  and  with  costs,  as 
well  as  the  application,  for  it  ought  not  to  have  been 
made.     {Ex  parte  Jmiot^  6  Jur.  137). 


APPENDIX. 


XoRD  Lyndhurst's  Orders  of  3rd  April,  1828> 
(2  Rnss.  App.  p.  5),  as  altered  and  extended  by  the 
Orders  of  Lord  Brougham,  of  23rd  Nov.  1831*, 
(1  R.  &  M.  p.  769). 

I.  That  every  plaintiff,  as  well  in  a  country  cause  as 
in  a  town  cause,  shall  be  at  liberty,  without  affidavit,  to 
obtain  an  order  for  a  subpoena  returnable  immediately; 
but  such  subpoena  in  a  country  cause  is  to  be  virithout 
prejudice  to  the  defendant's  right  to  eight  days*  time  to 
enter  his  appearance  after  he  has  been  served  with  the 
sabpoena. 

II.  That  a  writ  of  subpoena  to  appear,  or  to  appear 
and  answer,  shall  be  sued  out  for  each  defendant,  ex- 

.  oept  in  the  case  of  husband  and  vnfe  defendants;  and  that 
the  costs  of  all  such  vn'its  shall  be  costs  in  the  cause. 

III.  That  a  defendant  in  a  country  cause  shall  no 
longer  be  permitted  to  crave  the  common  dedimus;  but 
shsJl  either  put  in  his  answer  virithin  eight  days  after 
his  appearance,  or  shall  obtain  the  usual  orders  ror  time. 

lY.  That  in  all  cases,  whether  the  defendant's  an- 
swer be  filed  in  term  time  or  in  vacation,  the  plaintiff 
shall  be  allowed  two  months  to  deliver  exceptions  to 
such  answer;  but  if  the  exceptions  be  not  delivered 
ivithin  the  two  months,  the  answer  shall  thenceforth  be 

*  The  Orders  of  November,  1831,  are  distinguished  by  an  Asterisk 
prefixed.  The  words  printed  in  Italics  indicate  the  variations  from 
the  Orders  as  originally  promulgated  by  Lord  Lyndhurst,  and  the 
brackets  indicate  the  additions  made  to  them. 
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deemed  sufficient,  and  the  plaintiff  shall  have  no  order 
to  deliver  exceptions  nunc  pro  tunc. 

V.  That  when  exceptions  taken  to  an  answer  for  in- 
sufficiency are  not  submitted  to,  the  plaintiff  may  at  the 
expiration  of  eight  days  after  the  exceptions  are  de- 
livered, but  not  before,  unless  in  injunction  causes,  refier 
such  answer  for  insufficiency;  and  if  he  do  not  refer  the 
same  within  the  next  six  days,  he  shall  be  considered  as 
having  abandoned  the  exceptions;  in  which  latter  case 
such  answer  shall  be  thenceforth  deemed  sufficient. 

VI.  '*'  That  if  the  plaintiff  do  not,  within  three  week 
after  a  defendant's  second  or  third  answer  is  filed, 
refer  the  same  for  insufficiency  on  the  old  exceptions, 
such  answer  shall  thenceforth  be  deemed  sufficient. 

VII.  That  if  the  plaintiff  do  refer  a  defendant's  se- 
cond or  third  answer  for  insufficiency  on  the  old  ex- 
ceptions, then  the  particular  exception  or  exceptions  to 
which  he  requires  a  further  answer  shall  be  stated  in  the 
order. 

VIII.  That  if  upon  a  reference  of  exceptions  the 
Master  shall  find  the  answer  insufficient,  he  shall  ^ 
the  time  to  be  allowed  for  putting  in  a  further  answer, 
and  shall  specify  the  same  in  his  report,  from  the  date 
whereof  such  time  shall  run,  and  it  shall  not  be  neces- 
sary for  the  plaintiff  to  serve  a  subpcena  for  the  defend- 
ant to  make  a  better  answer;  and  any  defendant  idm 
shall  not  put  in  a  further  answer  within  the  time  so  al- 
lowed, shall  be  in  contempt,  and  be  dealt  with  accord- 
ingly. 

IX.  That  if  upon  a  reference  of  exceptions  the  an- 
swer be  certified  sufficient,  it  shall  be  deemed  to  be  so 
from  the  date  of  the  Master's  report;  and  if  the  d^ 
fendant  submit  to  answer  without  a  report  from  the 
Master,  the  answer  shall  be  deemed  insufficient  from  the 
date  of  the  submission. 
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X.  That  upon  a  third  answer  being  reported  insuffi- 
cient, the  defendant  shall  be  examined  upon  interroga- 
tories to  the  points  reported  insufficient,  and  shall  stand 
oommitted  until  such  defendant  shall  have  perfectly  an- 
swered such  interrogatories;  and  shall  pay,  in  addition 
to  the  four  pounds  costs  heretofore  paid,  such  further 
costs  as  the  Court  shall  think  fit  to  award. 

XI.  That  no  order  shall  be  made  for  referring  any 
pleading  or  other  matter  depending  before  the  Court  for 
scandal  or  impertinence,  unless  exceptions  are  taken  in 
writing  and  signed  by  counsel,  describing  the  particular 
passages  which  are  considered  to  be  scandalous  or  im- 
pertinent, nor  unless  such  order  be  obtained  within  six 
days  after  the  delivery  of  such  exceptions. 

XII.  That  when  any  order  is  made  for  referring  an 
answer  for  insufficiency,  or  for  referring  an  answer  or 
other  pleading  or  matter  depending  before  the  Court  for 
scandal  or  impertinence,  the  order  shall  be  considered 
as  abandoned,  unless  the  party  obtaining  the  order  shall 
procure  the  Master's  report  within  a  fortnight  from  the 
date  of  such  order,  or  unless  the  Master  shall  within  the 
fortnight  certify  that  a  further  time,  to  be  stated  in  his 
certificate,  is  necessary,  in  order  to  enable  him  to  make 
a  satisfactory  report;  in  which  case  the  order  shall  be 
cxmsidered  as  abandoned  if  the  report  be  not  obtained 
within  the  further  time  so  stated;  and  where  such  or- 
der relates  to  alleged  insufficiency  in  an  answer,  such 
answer  shall  be  deemed  sufficient  from  the  time  when 
the  order  is  to  be  considered  as  abandoned. 


XIII.  *That 
tiff  shall  be  at 


after  an  answer  has  been  filed]  the  plain- 
iberty,  before  filing  a  replication,  to  ob- 
tain, upon  motion  or  petition,  without  notice,  one  order 
for  leave  to  amend  the  bill;  but  no  further  leave  to 
amend  shall  be  granted  [after  an  answer  and]  before  re- 
plication, unless  the  Court  shall  be  satisfied  by  affidavit 
that  the  draft  of  the  intended  amendments  has  been 
settledj  approved,  and  signed  by  counsel,  and  that  such 
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amendments  are  not  intended  to  be  made  for  the  pur* 
pose  of  delay  or  vexation,  but  because  the  same  are  oon- 
sidered  to  be  material  to  the  case  of  the  plaintiff;  such 
affidavit  to  be  made  by  the  plaintiff,  or  one  of  the  plain- 
tiffs, where  there  is  more  than  one,  and  his,  her,  or 
their  solicitor,  or  by  such  solicitor  alone  in  case  the 
plaintiff  or  plaintiffs,  from  being  abroad  or  otherwise^ 
shall  be  unable  to  join  therein;  but  no  order  to  amend 
shall  be  made  [after  answer  and]  before  replicaticn, 
either  without  notice  or  upon  affidavit,  in  manner  hatr 
inbefore  mentioned,  unless  such  order  be  obtained  within 
six  weeks  after  the  answer,  if  there  be  only  one  defend- 
ant, or  afler  the  last  of  the  answers  if  there  be  two  or 
more  defendants,  is  to  be  deemed  sufficient.  [But  this 
order  shall  not  extend  to  amendments  which  are  made 
only  for  the  purpose  of  rectifying  some  clerical  error,  of 
error  in  names,  dates,  or  sums;  in  which  cases  the  order 
to  amend  may  be  obtained  upon  motion  or  petition, 
without  notice] . 


XIV.  That  every  order  for  leave  to  amend  the 
shall  contain  an  undertaking  by  the  plaintiff  to  amend 
the  bill  within  three  weeks  from  the  date  of  the  order; 
and  in  default  thereof  such  order  shall  become  void,  and 
the  cause  shall,  as  far  as  relates  to  any  motion  to  dis- 
miss the  bill  for  want  of  prosecution,  stand  in  the  same 
situation  as  if  such  order  had  not  been  made. 

XV.  That  after  a  replication  has  been  fJed  the  plain- 
tiff shall  not  be  permitted  to  withdraw  it  and  to  amend 
the  bill  without  a  special  order  of  the  Court  for  that 
purpose,  made  upon  a  motion,  of  which  notice  has  been 
given;  the  Court  being  satisfied  by  affidavit  that  the 
matter  of  the  proposed  amendment  is  material,  and 
could  not,  with  reasonable  diligence,  have  been  sooner 
introduced  into  the  bill. 

XVI.  *  That  where  the  answer  of  a  defendant  is  to  be 
deemed  sufficient,  whether  it  be  in  Term  time  or  in  Tt* 
cation,  if  the  plaintiff  or  plaintiffs  shall  not  proceed  is 
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he  cause,  the  defendant  shall  be  at  liberty,  after  the 
mpiration  of  two  months^  to  move,  upon  notice,  that  the 
Wl  be  dismissed  with  costs  for  want  of  prosecution; 
did  the  bill  shall  accordingly  be  dismissed  with  costs, 
mless  the  plaintiff  or  plaintiffs  shall  appear  upon  such 
motum^  and  give  an  undertaking  to  file  a  replication, 
md  serve  a  subpcena  to  refoin,  and  in  case  he  requires  a 
commission  to  examine  witnesses^  shall  obtain  and  serve 
m  order  fbr  such  commission  within  three  weeks  from 
■ke  date  of  such  undertaking;  or  unless  the  plaintiff  or 
ilaintifBs,  without  filing  a  replication,  shall  appear  upon 
such  motion,  and  give  an  undertaking  to  hear  the  cause, 
\M  against  the  defendant  making  the  motion,  upon  bill 
md  answer;  or  unless  it  shall  appear  that  the  plaintiff 
nr  plaintiffs  is  or  are  unable  to  proceed  in  the  cause  by 
feason  of  any  other  defendant  or  defendants  not  having 
mfficiently  answered  the  bill,  and  that  due  diligence  has 
leen  used  to  obtain  a  sufficient  answer  or  answers  from 
luch  other  defendant  or  defendants ; — in  which  case  the 
dourt  shall  allow  to  the  plaintiff  or  plaintiffs  such  fur- 
iher  time  for  proceeding  in  the  cause  as  shall  appear  to 
Jie  Court  to  be  reasonable.  [And  in  case  the  plaintiff 
vt  plaintiffs  do  appear  upon  the  motion  to  dismiss,  and 
jive  the  undertaking  to  file  a  replication  and  take  the 
ither  proceedings  consequent  thereon  hereinbefore  re- 
juired,  then  all  the  rules  and  regulations  with  respect 
'JO  the  commission,  and  the  return  thereof,  and  the  set- 
ing  down  the  cause  for  hearing,  and  the  rights  of  the 
lefendant  with  respect  to  the  commission,  in  case  of  any 
lefault  on  the  part  of  the  plaintiff,  which  are  particu- 
larly expressed  in  the  next  order,  shall  apply  to  all  cases 
inder  this  order.] 

XVII.  *That  where  the  plaintiff  files  a  replication 
irithout  having  been  served  with  a  notice  of  motion  to 
lismiss  the  bill  for  want  of  prosecution,  he  shall  serve 
:he  subpoena  to  rejoin;  and  in  case  he  requires  a  com-- 
mission  to  examine  mtnesseSf  shall  obtain  and  serve  an 
yrder  for  sueh  commission  within  three  weeks  from  the 
filing  of  the  replication,  and  such  commission  shall^  at 
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the  latest,  be  returnable  on  the  first  return  of  the  second 
term  then  next  following;  and  the  plaint^  shall  give 
his  rules  to  produce  witnesses  and  pass  publication  at 
the  latest  in  the  same  term,  and  shall  set  down  his  eaiue 
for  hearing,  and  duly  serve  the  subpoena  to  hear  judg- 
ment returnable  in  the  succeeding  term;  and  if  the 
plaintiff  shall  make  default  herein,  then  upon  application 
by  the  defendant,  upon  notice  of  motion,  the  plaintiff's 
bill  shall  stand  dismissed  out  of  Court  vriih  costs,  [unless 
the  Court  shall  make  special  order  to  the  contrary.  And 
in  case  the  plaintiff  serves  a  subpoena  to  rejoin,  within 
three  weeks  after  filing  the  replication,  but  does  not  ob- 
tain and  serve  an  order  for  a  commission  to  examine  wit- 
nesses within  that  time,  then  the  defendant  shall  be  at 
liberty,  without  notice,  to  obtain  an  order  for  a  commis- 
sion to  examine  witnesses,  returnable  at  the  like  period 
as  the  plaintiff  is  entitled  to,  pursuant  to  this  order,  and 
shall  have  the  carriage  of  such  commission.  And  if  the 
plaintiff  obtains  an  order  for,  and  sues  out  a  commission, 
and  neglects  to  execute  and  return  the  same,  at  or 
within  the  time  stated  in  this  order,  the  defendant  shall 
be  entitled  to  an  order,  as  before  stated,  for  a  commis- 
sion returnable  on  the  last  return  of  the  term  following 
that  which  is  allowed  to  the  plaintiff  by  this  order  for 
the  return  of  his  commission.  And  when  any  commis- 
sion issues  pursuant  to  this  order  or  the  last  foregoing 
order,  the  parties  shall  have  liberty  to  execute  the  same 
in  term  time,  and  publication  shall  stand  enlarged  untO 
the  commission  shall  be  returnable;  and  the  plaintiff 
shall  be  at  liberty  to  set  down  the  cause,  in  the  mean- 
time, without  the  necessity  of  inserting  such  directions 
in  the  order  for  the  commission]. 

XVIII.  *  That  publication  shall  not  be  enlarged  except 
upon  special  application  to  the  court,  [made  upon  notice], 
supported  by  affidavit,  and  at  the  cost  of  the  party  ap- 
plying, imless  otherwise  ordered  by  the  Court. 

XIX.  '^  That  the  time  which  occurs  between  the  la^ 
seal  after  Trinity  Term  and  the  first  seal  before  Michael' 
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mas  Term,  and  between  the  last  seal  after  Michaelmas 
Term  and  the  first  seal  before  Hilary  Term,  shall  not  he 
reckoned  in  the  computation  of  time  which  is  allowed  to 
a  party  for  amending  any  bill,  for  filing,  delivering,  or 
referring  exceptions  to  any  answer,  or  for  obtaining  a 
Master's  Report  upon  any  exceptions. 

XX.  That  service  on  the  Clerk  in  Court,  of  any  sub- 
poena to  rejoin,  or  to  answer  an  amended  bill,  or  to  hear 
judgment,  shall  be  deemed  good  service. 

XXI.  That  the  order  nisi  for  confirming  a  report  may 
be  obtained  upon  petition  as  well  as  by  motion,  and  that 
service  thereof  upon  the  Clerk  in  Court  of  any  party 
shall  be  deemed  good  service  upon  such  party. 

XXII.  That  every  notice  of  motion,  and  every  peti- 
tion, notice  of  which  is  necessary,  shall  be  served  at 
least  two  clear  days  before  the  hearing  of  such  motion 
or  petition. 

XXIII.  That  the  order  nisi  for  dissolving  the  com- 
mon injunction  may  be  obtained  upon  petition  as  well 
as  by  motion,  and  that  every  such  order  be  served  two 
clear  days  at  least  before  the  day  upon  which  cause  is  to 
be  shewn  against  dissolving  the  injunction. 

XXIV.  *  That  when  a  defendant  in  contempt  for  want 
of  answer  obtains,  upon  filing  his  answer,  the  common 
order  to  be  discharged  as  to  his  contempt  on  payment 
or  tender  of  the  costs  thereof,  [or  the  plaintiff  accepts 
the  costs  without  order],  he  shall  not,  by  such  acceptance^ 
be  compelled,  in  the  event  of  the  answer  being  insuffi- 
cient, to  recommence  the  process  of  contempt  against 
the  defendant,  but  shall  be  at  liberty  to  take  up  the 
process  at  the  point  to  which  he  had  before  proceeded. 

XXV.  That  no  witness  to  be  examined  before  either 
of  the  Examiners  for  any  party  in  a  cause,  be  in  future 
produced  at  the  seat  of  the  Clerk  in  Court  for  the  oppo* 
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site  party;  but  that  a  notice  in  writing  containing  the 
name  and  description  of  the  witness  be  serred  there  as 
heretofore. 

XXVI.  That  the  Examiner  who  shall  take  the  exa- 
mination in  chief  of  any  witness  shall  be  at  liberty  to 
take  his  cross-examination  also. 

XXYII.  That  where  the  same  soUcitor  is  employed 
for  two  or  more  defendants,  and  separate  answers  shall 
have  been  filed,  or  other  proceedings  had,  by  or  for  two 
or  more  defendants  separately,  the  Master  shall  consi- 
der, in  the  taxation  of  such  sohdtor's  bill  of  costs,  either 
between  party  and  party,  or  between  solicitor  and  client, 
whether  such  separate  answers  or  other  proceedings 
were  necessary  or  proper;  and  if  he  is  of  opinion  tlutt 
any  part  of  the  costs  occasioned  thereby  has  been  unne- 
cessarily or  improperly  incurred,  the  same  shall  be  dis- 
allowed. 

XXVIII.  That  where  a  plaintiff  obtains  a  decree 
with  costs,  there  the  costs  occasioned  to  the  plaintiff  by 
the  insufficiency  of  the  answer  of  any  defendant  shall  be 
deemed  to  be  part  of  the  plaintiff's  costs  in  the  cause, 
such  sum  or  sums  being  deducted  therefrom  as  were 
paid  by  the  defendant,  according  to  the  course  of  the 
Court,  upon  the  exceptions  to  the  said  answer  being  sub- 
mitted to  or  allowed. 

XXIX.  That  where  the  plaintiff  is  directed  to  pay  to 
the  defendant  the  costs  of  the  suit,  there  the  costs  oc- 
casioned to  a  defendant  by  any  amendment  of  the  bill 
shall  be  deemed  to  be  part  of  such  defendant's  costs  in 
the  cause  (except  as  to  any  amendment  which  may  have 
been  made  by  special  leave  of  the  Court,  or  which  shall 
appear  to  have  been  rendered  necessary  by  the  defiinlt 
of  such  defendant) ;  but  there  shall  be  deducted  from 
such  costs  any  sum  or  sums  which  may  have  been  paid 
by  the  plaintiff,  according  to  the  course  of  the  Court,  at 
the  time  of  any  amendment. 
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XXX.  That  when  upon  taxation  a  plaintiff  who  has 
obtained  a  decree  with  costs  is  not  allowed  the  costs  of 
any  amendment  of  the  bill,  upon  the  ground  of  its  having 
been  unnecessarily  made,  the  defendant's  costs,  occa* 
sioned  by  such  amendment,  shall  be  taxed,  and  the 
amount  thereof  deducted  from  the  costs  to  be  paid  by 
the  defendant  to  the  plaintiff. 

XXXI.  That  upon  the  allowance  of  any  plea  or  de- 
murrer, the  plaintiff  or  plaintiffs  shall  pay  to  the  de- 
fendant or  defendants  the  taxed  costs  thereof;  and  when 
such  plea  or  demurrer  is  to  the  whole  bill,  then  the 
further  taxed  costs  of  the  suit  also ;  unless  in  the  case 
of  a  plea  the  plaintiff  or  plaintiffs  shall  undertake  to  reply 
thereto,  and  then  the  costs  shall  be  reserved,  or  unless 
the  Court  shall  think  fit  to  make  other  order  to  the  con- 
trary. 

XXXII.  That  upon  the  overruling  of  any  plea  or  de- 
murrer, the  defendant  or  defendants  shall  pay  to  the 
plaintiff  or  plaintiffs  the  taxed  costs  occasioned  thereby, 
unless  the  Court  shall  make  other  order  to  the  con- 
trary. 

XXXIII.  That  when  two  counsel  appear  for  the  same 
party  or  parties  upon  the  hearing  of  any  cause  or  mat- 
ter, and  it  shall  appear  to  the  Master  to  have  been  ne- 
cessary or  proper  for  such  party  or  parties  to  retain  two 
counsel  to  appear,  the  costs  occasioned  thereby  shall  be 
allowed,  although  both  of  such  counsel  may  have  been 
selected  from  the  outer  bar. 

XXXIV.  That  when  a  cause  which  stands  for  hearing 
b  called  on  to  be  heard,  but  cannot  be  decided  by  reason 
of  a  want  of  parties  or  other  defect  on  the  part  of  the 
plaintiff,  and  is  therefore  struck  out  of  the  paper,  if  the 
same  cause  is  again  set  down,  the  defendant  or  defendants 
shall  be  allowed  the  taxed  costs  occasioned  by  the  first 
setting  down,  although  he  or  they  do  not  obtain  the  costs 
of  the  suit. 
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XXXV.  That  where  a  cause  being  in  the  paper  for 
hearing  is  ordered  to  be  adjourned  upon  payment  of  the 
costs  of  the  day,  there  the  party  to  pay  the  same,  whe- 
ther before  the  Lord  High  Chancellor,  the  l^faster  of  the 
Rolls,  or  the  Vice-Chancellor,  shall  pay  the  sum  of  ten 
pounds,  unless  the  Court  shall  make  other  order  to  the 
contrary. 

XXXYI.  That  whenever  upon  the  hearing  of  an? 
cause  or  other  matter  it  shall  appear  that  the  same  cin- 
not  conveniently  proceed,  by  reason  of  the  sohdtor  fat 
any  party  having  n^lected  to  attend  personally,  or  by 
some  proper  person  on  his  behalf,  or  having  omitted  to 
deliver  any  paper  necessary  for  the  use  of  the  Court, 
and  which  according  to  its  practice  ought  to  have  been 
delivered,  such  solicitor  shall  personally  pay  to  all  or 
any  of  the  parties  such  costs  as  the  Court  shall  think 
fit  to  award. 

XXXVII.  That  the  Sworn  Clerks  of  the  Court  and 
the  Waiting  Clerks  shall  not  be  entitled  to  receive  any 
fees  for  attendance  in  Court,  except  in  cases  where  they 
shall  actually  attend,  and  where  their  attendance  shall 
be  necessary. 

XXXVIII.  That  where  any  cause  which  is  set  down 
to  be  heard,  either  in  the  Court  of  the  Lord  Chancellor 
or  in  the  Court  of  the  Master  of  the  Rolls,  shall  be 
afterwards  set  down  to  be  heard  in  the  other  of  the  said 
two  Courts,  there  the  solicitor  for  the  plaintiff  shall 
certify  the  fact  to  the  Registrar  of  the  Court  where  the 
cause  was  first  set  down,  who  shall  cause  an  entry 
thereof  to  be  made  in  his  book  of  causes,  opposite  to 
the  name  of  such  cause;  and  the  solicitor  for  the 
plaintiff  shall  be  allowed  a  fee  of  six  shillings  and  eight- 
pence  for  so  certifying  the  fact,  if  he  shall  certify  the 
same  within  eight  days  after  the  said  cause  is  so  set 
down  a  second  time. 

XXXIX.  That  where  any  cause  shall  become  abated, 
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or  shall  be  compromised  after  the  same  is  set  down  to 
be  heard  in  either  of  the  said  two  Courts,  the  soUcitor 
for  the  plaintiff  shall  also  certify  the  fact,  as  the  case 
may  be,  to  the  Registrar  of  the  Court  where  the  cause  is 
so  set  down,  who  shall  in  like  manner  cause  an  entry 
thereof  to  be  made  in  his  cause-book,  and  the  solicitor 
for  the  plaintiff  shall  be  allowed  the  same  fee  of  six 
shillings  and  eight -pence  for  such  certificate,  if  he  shall 
certify  the  fact  as  soon  as  the  same  shall  come  to  his 
knowledge. 

XL,  That  the  penal  sum  in  the  bond  to  be  given  as 
a  security  to  answer  costs  by  any  plaintiff  who  is  out 
of  the  jurisdiction  of  the  Court,  be  increased  from  forty 
pounds  to  one  hundred  pounds. 

XLI.  That  the  deposit  upon  exceptions  to  a  Master's 
report  shall  be  increased  to  ten  pounds,  to  be  paid  to 
the  adverse  party  if  the  exceptions  are  over-ruled;  in 
which  case  the  exceptant  shall  also  pay  the  further 
taxed  costs  occasioned  by  such  exceptions,  unless  the 
Court  shall  otherwise  order;  but  in  case  the  exceptant 
shall  in  part  succeed,  the  deposit  shall  be  dealt  with 
and  costs  shall  be  paid  as  the  Court  shall  direct. 

XLII.  That  the  deposit  upon  every  petition  of  ap- 
peal or  re-hearing  be  increased  to  twenty  pounds,  to  be 
paid  to  the  adverse  party  when  the  decree  or  order  ap- 
pealed from  is  not  varied  in  any  material  point,  together 
¥Fith  the  further  taxed  costs  occasioned  by  the  appeal 
or  rehearing,  unless  the  Court  shall  otherwise  order. 

XLIII.  That  for  the  purpose  of  enabling  all  persons 
to  obtain  precise  information  as  to  the  state  of  any 
cause,  and  to  take  the  means  of  preventing  improper 
delay  in  the  progress  thereof,  any  Clerk  in  Court  shall 
at  the  request  of  any  person,  whether  a  party  or  not  in 
the  suit  or  matter  inquired  after,  procure  and  ftirnish  a 
certificate  from  the  Six  Clerks'  Office,  specifying  therein 
the  dates  and  general  description  of  the  several  proceed- 
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ings  which  have  heen  taken  in  any  cause  in  the  said 
office,  whether  such  Clerk  in  Court  be  or  not  concerned 
as  Clerk  in  Court  in  the  cause;  and  that  he  shall  be 
entitled  to  receive  the  sum  of  three  shillings  and  four- 
pence  for  such  certificate,  and  no  more. 

XLIV.  That  whenever  a  person  who  is  not  a  party 
appears  in  any  proceeding,  either  before  the  Court  or 
before  the  Master,  service  upon  the  solicitor  in  London, 
by  whom  such  party  appears,  whether  such  solicitor  act 
as  principal  or  agent,  shall  be  deemed  good  service,  except 
in  matters  of  contempt  requiring  personal  service. 

XLY.  That  clerical  mistakes  in  decrees  or  decretal 
orders,  or  errors  arising  from  any  accidental  sl^  or 
omission,  may  at  any  time  before  inrolment  be  cor- 
rected upon  petition,  without  the  form  and  expense  of  a 
re-hearing. 

XLVI.  That  every  application  to  stay  proceedings 
upon  any  decree  or  order  which  is  appealed  from,  be  made 
first  to  the  Judge  who  pronounced  the  decree  or  order. 

XLYII.  That  every  application  for  the  new  trial  of 
any  issue  at  law  directed  by  a  Judge  of  this  Court,  be 
first  made  to  the  Judge  who  directed  such  issue. 

XL VIII.  That  where  any  decree  or  order  referring 
any  matter  to  a  Master  is  not  brought  into  the  Mas- 
teiPs  office  within  two  months  after  the  same  decree  or 
order  is  pronounced,  there  any  party  to  the  cause,  or 
any  other  party  interested  in  the  matter  of  the  refer- 
ence, shall  be  at  liberty  to  apply  to  the  Court  by  mo- 
tion or  petition,  as  he  may  be  advised,  for  the  purpose 
of  expediting  the  prosecution  of  the  said  decree  or  order. 

XLIX.  That  every  Master  shall  enter  in  a  book  to 
be  kept  by  him  for  that  purpose  the  name  or  title  of 
every  cause  or  matter  referred  to  him,  and  the  time 
when  the  decree  or  order  is  brought  into  his  office,  and 
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the  date  and  descriptioii  of  every  subsequent  step  taken 
before  him  in  the  same  cause  or  matter,  and  the  at- 
tendance or  non-attendance  of  the  several  parties  on  each 
of  such  steps,  so  that  such  book  may  exhibit  at  one 
▼iew  the  whole  course  of  proceeding  which  is  had  before 
him  in  each  particular  cause  and  matter. 

L.  That  upon  the  bringing  in  of  every  decree  or  order, 
the  soUcitor  bringing  in  the  same  shall  take  out  a 
warrant  appointing  a  time,  which  is  to  be  settled  ^by 
the  Master,  for  the  purpose  of  the  Master  taking  into 
consideration  the  matter  of  the  said  decree  or  order,  and 
shall  serve  the  same  upon  the  Clerks  in  Court  oif  the 
respective  parties,  or  upon  the  parties  or  their  soUdtors 
in  cases  where  they  shall  have  no  Clerks  in  Court. 

LI.  That  at  the  time  so  appointed  for  considering 
the  matter  of  the  said  decree  or  order,  the  Master  shall 
proceed  to  regulate  as  far  as  may  be  the  manner  of  its 
execution ;  as  for  example,  to  state  what  parties  are  en- 
titled to  attend  future  proceedings,  to  direct  the  neces- 
sary advertisements,  and  to  point  out  which  of  the 
several  proceedings  may  be  properly  going  on  pari 
passu,  and  as  to  what  psorticular  matters  interrogatories 
for  the  examination  of  the  parties  appear  to  be  neces- 
sary, and  whether  the  matters  requiring  evidence  shall 
be  proved  by  affidavit  or  by  examination  of  witnesses; 
and  in  the  latter  case,  if  necessary,  to  issue  his  certifi- 
cate for  a  commission;  and  if  the  Master  shall  think  it 
expedient  so  to  do,  he  shall  then  fix  a  certain  time  or 
certain  times  within  which  the  parties  are  to  take  any 
certain  proceeding  or  proceedings  before  him. 

LII.  That  upon  any  subsequent  attendance  before 
him  in  the  same  cause  or  matter,  the  Master,  if  he 
thinks  it  expedient  so  to  do,  shall  fix  a  certain  time  or 
certain  times  within  which  the  parties  are  to  take  any 
other  proceeding  or  proceedings  before  him. 

LIII.  That  where  some  or  one,  but  not  all^  the  par- 
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ties  do  attend  the  Master  at  an  appointed  time,  whe- 
ther the  same  is  fixed  hy  the  Master  personally  or  upon 
a  warrant,  there  the  Master  shall  be  at  liberty  to  pro- 
ceed ex  parte  if  he  thinks  it  expedient,  considering  the 
natnre  of  the  case,  so  to  do. 

LIV.  That  where  the  Master  has  proceeded  ex  parte, 
such  proceeding  shall  not  in  any  manner  be  reviewed  in 
the  Master's  office,  unless  the  Master,  upon  a  special 
application  made  to  him  for  that  purpose  by  a  party 
who  was  absent,  shall  be  satisfied  that  he  was  not 
guilty  of  wilful  delay  or  negligence,  and  then  only  upon 
payment  of  all  costs  occasioned  by  his  non-attendanoe; 
such  costs  to  be  certified  by  the  Master  at  the  time, 
and  paid  by  the  party  or  his  solicitor  before  he  shall 
be  permitted  to  proceed  on  the  warrant  to  review. 

LV.  That  where  a  proceeding  fails,  by  reason  of  the 
non-attendance  of  any  party  or  parties,  and  the  Master 
does  not  think  it  expedient  to  proceed  ex  parte,  there 
the  Master  shall  be  at  Hberty  to  certify  what  amount  of 
costs,  if  any,  he  thinks  it  reasonable  to  be  paid  to  the 
party  or  parties  attending,  by  the  absent  party  or  par- 
ties, or  by  his  or  their  solicitor  or  solicitors,  or  Clerk  or 
Clerks  in  Court  personally,  as  the  Master  in  his  discre- 
tion shall  think  fit;  and  upon  motion  or  petition,  with- 
out notice,  the  Court  will  make  order  for  the  payment 
of  such  costs  accordingly. 

LVI.  That  where  the  party  actually  prosecuting  a 
decree  or  order  does  not  proceed  before  the  Master 
with  due  diligence,  there  the  Master  shall  be  at  liberty, 
upon  the  application  of  any  other  party  interested,  either 
as  a  party  to  the  suit  or  as  one  who  has  come  in  and 
established  his  claim  before  the  Master  under  the  de- 
cree or  order,  to  commit  to  him  the  prosecution  of  the 
said  decree  or  order;  and  firom  thenceforth,  neither  the 
party  making  default,  nor  his  solicitor,  shall  be  at  li- 
berty to  attend  the  Master  as  the  prosecutor  of  the  said 
•decree  or  order* 
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LVII.  That  upon  any  application  made  by  any  per- 
son to  the  Court,  the  Master,  if  required  by  the  person 
making  the  application,  shall,  in  as  short  a  manner  as 
he  conveniently  can,  certify  to  the  Court  the  several 
proceedings  which  shall  have  been  had  in  his  office  in 
the  same  cause  or  matter,  and  the  dates  thereof. 

LVIII.  That  every  Master  shall  be  at  liberty,  with- 
9Ut  order,  to  proceed  in  all  matters  de  die  in  diem,  at 
his  discretion. 

LIX.  That  every  warrant  for  attendance  before  the 
Master  shall  be  considered  as  peremptory,  and  the 
Master  shall  be  at  liberty  to  continue  the  attendance 
beyond  the  hour  and  during  such  time  as  he  thinks 
proper,* and  shall  be  empowered  to  increase  the  fee  for 
the  solicitor's  attendance  in  proportion  to  the  time 
actually  occupied;  and  in  case  the  Master  shall  not  be 
attended  by  the  solicitor  or  a  competent  person  on  be- 
half of  the  solicitor  of  any  party,  the  Master  shall  in 
such  case  disallow  the  usual  fee  for  the  solicitor's  attend- 
ance; taking  care,  either  in  allowing  an  increased  fee, 
or  disallowing  the  usual  fee,  to  mark  his  determination 
in  his  attendance-book,  and  also  on  the  warrant  for  at- 
tendance. 

LX.  That  where  by  any  decree  or  order  of  the  Court, 
books,  papers,  or  writings  are  directed  to  be  produced 
before  the  Master  for  the  purposes  of  such  decree  or 
order,  it  shall  be  in  the  discretion  of  the  Master  to  de-' 
termine  what  books,  papers,  or  writings  are  to  be  pro- 
duced, and  when  and  for  how  long  they  are  to  be  left  in 
his  office;  or  in  case  he  shall  not  deem  it  necessary  that 
such  books,  papers,  or  writings  should  be  left  or  depo- 
sited in  his  office,  then  he  may  give  directions  for  the 
inspection  thereof  by  the  parties  requiring  the  same,  at 
such  time  and  in  such  manner  as  he  shall  deem  expe- 
dient. 

LXI.  That  all  parties  accounting  before  the  Masters 
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shall  bring  in  their  accounts  in  the  form  of  debtor  and 
creditor;  and  any  of  the  other  parties  who  shall  not  be 
satisfied  with  the  accounts  so  brought  in»  shall  be  at 
liberty  to  examine  the  accounting  party  upon  interro- 
gatories, as  the  Master  shall  direct* 

LXII.  That  all  such  accounts,  when  passed  and  set- 
tled by  the  Master,  shall  be  entered  in  a  book  to  be 
kept  for  that  purpose  in  the  Master's  office,  as  is  now 
the  practice  with  respect  to  receiver's  accounts,  and 
with  proper  indexes,  in  order  to  be  referred  to  as  occa- 
sion may  require. 

LXIII.  That  the  Masters,  in  acting  upon  the  order 
of  the  Ck)urt  of  23rd  April,  1796,  shall  be  at  liberty, 
upon  the  appointment  of  a  receiver,  or  at  any  time  sub- 
sequent thereto,  in  the  place  of  annual  periods  for  the 
delivery  of  the  receiver's  accounts  and  payment  of  his 
balances,  to  fix  either  longer  or  shorter  periods  at  \m 
discretion;  and  when  such  other  periods  are  fixed  bj 
the  Master,  the  regulations  and  principles  of  the  said 
order  shall  in  all  other  respects  be  applied  to  the  said 
receiver. 

LXIV.  That  in  every  order  directing  the  appoint- 
ment of  a  receiver  of  a  landed  estate,  there  be  inserted 
a  direction  that  such  receiver  shall  manage,  as  well  as 
set  and  let,  with  the  approbation  of  the  Master;  and 
that  in  acting  under  such  an  order  it  shall  not  be  ne^ 
cessary  that  a  petition  be  presented  to  the  Court  in  the 
first  instance,  but  the  Master  without  special  order 
shall  receive  any  proposal  for  the  management  or  letting 
of  the  estate  from  the  parties  interested,  and  shall  make 
his  report  thereon,  which  report  shall  be  submitted  to 
the  Court  for  confirmation  in  the  same  manner  as  is 
now  done  with  respect  to  reports  on  such  matters  made 
upon  special  reference;  and  until  such  report  be  con- 
firmed, it  shall  not  give  any  authority  to  the  receiver. 

LXV.  That  all  affidavits  which  have  been  previous!; 
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made  and  read  in  Court,  upon  any  proceeding  in  a  cause 
or  matter,  may  be  used  before  tbe  Master. 

LXYI.  Tbat  wbere  upon  an  inquiry  before  tbe  Master 
affidavits  are  received,  tbere  no  affidavit  in  reply  sball 
be  read,  except  as  to  new  matter,  wbicb  may  be  stated 
in  tbe  affidavits  in  answer;  nor  sball  any  further  affi- 
davits be  read,  unless  specially  required  by  tbe  Master. 

LXVII.  Tbat  tbe  Master  sball  not  receive  furtber 
evidence  as  to  any  matter  depending  before  bim  after 
issuing  tbe  warrant  on  preparing  bis  report ;  but  tbat 
he  sball  not  issue  sucb  warrant  witbout  previously  re- 

r'ring  tbe  parties  to  sbew  cause  wby  sucb  warrant 
uld  not  issue. 

LXVIII.  Tbat  no  warrant  to  review  any  proceeding 
in  the  Master's  office  sball  be  allowed  to  be  taken  out, 
except  by  permission  of  tbe  Master,  upon  special  grounds 
to  be  shewn  to  bim  for  tbat  purpose ;  and  tbe  costs  of 
such  review  when  allowed  shall  be  in  the  discretion  of 
the  Master,  and  sball  be  paid  by  and  to  such  persons 
and  at  such  time  as  be  sbfdl  direct. 

LXIX,  Tbat  tbe  Master  shall  have  power  at  his  dis- 
cretion to  examine  any  witness  viva  voce;  and  in  such 
case  the  subpoena  for  the  attendance  of  the  witness  shall, 
npon  a  note  from  tbe  Master,  be  issued  from  the  Sub- 
poena-office ;  and  tbat  tbe  evidence  upon  sucb  viva  voce 
examination  sball  be  taken  down  by  the  Master  or  by 
the  Master's  Clerk  in  bis  presence,  and  preserved  in  tbe 
Master's  office,  in  order  that  the  same  may  be  used  by 
the  Court  if  necessary. 

LXX,  Tbat  in  all  matters  referred  to  him,  tbe  Master 
shall  be  at  Hberty,  upon  tbe  application  of  any  party 
interested,  to  make  a  separate  report  or  reports  from 
time  to  time  as  to  bim  sball  seem  expedient ;  the  costs 
of  such  separate  reports  to  be  in  tbe  discretion  of  tbe 
Court. 
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LXXI.  That  where  a  Master  shall  make  a  separate 
report  of  debts  or  legacies,  there  the  Master  shall  be  at 
liberty  to  make  such  certificate  as  he  thinks  fit  with  re- 
spect to  the  state  of  the  assets ;  and  every  person  in- 
terested shall  thereupon  be  at  liberty  to  apply  to  the 
Court  as  he  shall  be  advised. 

LXXII.  That  the  Master  shall  be  at  liberty  to  ex- 
amine any  creditor  or  other  person  coming  in  to  daim 
before  him,  either  upon  written  interrogatories  or  ma 
voce,  or  in  both  modes,  as  the  nature  of  the  case  may 
appear  to  him  to  require ;  the  evidence  upon  such  ex- 
amination being  taken  down  at  the  time  by  the  Master, 
or  by  the  Master^s  Clerk  in  his  presence,  and  preserved, 
in  order  that  the  same  may  be  used  by  the  Court  if  n^ 
cessary. 

LXXIII.  That  if  any  party  wishes  to  complain  of 
any  matter  introduced  into  any  state  of  facts,  affidavit, 
or  other  proceeding  before  the  Master,  on  the  groand 
that  it  is  scandalous  or  impertinent,  or  that  any  examin- 
ation taken  in  the  Master*  s  ofiice  is  insufficient,  he  shall 
be  at  liberty,  without  any  order  of  reference  by  the 
Court,  to  take  out  a  warrant  for  the  Master  to  examine 
such  matter,  and  the  Master  shall  have  authority  to 
expunge  any  such  matter  which  he  shall  find  to  be 
scandalous  or  impertinent. 

LXXIV.  That  the  Master,  in  deciding  on  the  suffi- 
ciency or  insufiiciency  of  any  answer  or  examination, 
shall  take  into  consideration  the  relevancy  or  materialitr 
of  the  statement  or  question  referred  to. 

LXXV.  That  in  cases  where  estates  or  other  pro- 
perty are  directed  to  be  sold  before  the  Master,  the 
Master  shall  be  at  liberty,  if  he  shall  think  it  for  the 
benefit  of  the  parties  interested,  to  order  the  same  to  he 
sold  in  the  country,  at  such  place  and  by  such  person  as 
he  shall  think  fit. 
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LXXVI.  *  That  where  a  Master  is  directed  to  settle  a 
conveyance  or  to  tax  costs,  in  case  the  parties  differ  about 
the  same,  then  the  party  claiming  the  costs,  or  entitled  to 
prepare  the  conveyance,  shall  bring  the  bill  of  costs,  or 
the  draft  of  the  conveyance,  into  the  Master's  office, 
and  give  notice  of  his  having  so  done  to  the  other  party; 
and  at  any  time  within  eight  days  after  such  notice, 
such  other  party  shall  have  liberty  to  inspect  the  same 
without  fee,  and  may  take  a  copy  thereof,  if  he  thinks 
fit.  And  at  or  before  the  expiration  of  the  eight  days, 
or  such  further  time  as  the  Master  shall  in  his  discretion 
allow,  he  shall  then  either  agree  to  pay  the  costs,  or 
adopt  the  conveyance,  as  the  case  may  be,  or  signify  his 
dissent  therefrom,  and  shall  thereupon  be  at  liberty  to 
tender  a  wm  of  money  for  the  costs,  or  to  deliver  a 
statement  in  writing  of  the  alterations  which  he  proposes 
in  the  draft  of  the  conveyance.  But  if  he  make  no  such 
tender,  nor  deliver  any  such  statement  in  writing,  or  if 
ike  other  party  refuses  to  accept  the  sum  so  tendered, 
or  to  adopt  the  proposed  alterations  in  the  draft  of  the 
conveyance,  the  Master  shall  then  proceed  to  tax  the 
costs,  or  settle  the  conveyance  according  to  the  practice 
of  the  Court.  [And  in  case  the  taxed  costs  shall  not  ex- 
ceed the  sum  tendered,  or  the  Master  shall  adopt  the 
proposed  alterations  in  the  draft  of  the  conveyance,  then 
the  costs  of  the  taxation,  or  the  costs  of  the  proceeding 
with  respect  to  the  conveyance,  shall  be  borne  by  the 
other  party.] 

LXXVII,  That  whenever  in  any  proceeding  before  a 
Master  the  same  solicitor  is  employed  for  two  or  more 
parties,  such  Master  may  at  his  discretion  require  that 
any  of  the  said  parties  shall  be  represented  before  him 
by  a  distinct  Solicitor,  and  may  refuse  to  proceed  until 
such  party  is  so  represented. 

LXXVIII.  That  such  of  the  foregoing  Orders  as  limit 
or  allow  any  specified  time  for  any  party  to  take  any 
proceeding,  or  for  any  other  purpose,  shall  only  apply 
to  cases  where  the  period  from  which  such  specified 
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time  is  to  be  computed,  shall  be  on  or  subsequent  to  the 
first  day  of  Easter  Term  next  ensuing. 

LXXIX.  That  such  of  the  foregoing  Orders  as  relate 
to  the  manner  in  which  the  costs  of  any  suit  or  pro- 
ceeding are  to  be  taxed,  and  to  the  amount  of  costs  to 
be  paid  on  any  occasion,  shall  not  apply  to  any  costs 
which  shall  have  been  incurred,  or  to  the  costs  of  any 
proceeding  which  shall  have  been  had  or  taken  pre- 
viously to  the  first  day  of  Easter  Term  next  ensuing. 

LXXX.  That  such  of  the  foregoing  Orders  as  relate 
to  the  course  of  proceeding  in  the  offices  of  the  Masters 
of  the  Court,  or  to  the  authority  of  the  Masters,  shall 
have  effect  firom  and  after  the  &rst  day  of  Easter  Term 
next  ensuing,  and  shall  be  acted  upon  by  the  Masters 
in  all  cases,  except  where  from  the  then  advanced  stage 
of  any  proceeding  they  are  not  practically  applicable. 

LXXXI.  That,  subject  to  the  regulations  hereinbefore 
specified,  the  foregoing  Orders  shall  take  effect  as  to  all 
suits,  whether  now  depending  or  hereafter  commenced, 
on  the  first  day  of  Easter  Term  next. 

LXXXII.  "'[And  whereas  the  present  practice,  that 
causes  can  only  be  entered  for  hearing  during  the  time 
of  Term,  and  that  the  subpoena  ad  audiendum  judicium 
can  only  be  then  returnable,  is  productive  of  great  delay 
and  inconvenience.  It  is  hereby  further  ordered  by  the 
said  Lord  High  Chancellor,  with  the  advice  and  assist- 
ance aforesaid,  that  from  henceforth  causes  may  be  set 
down  for  hearing,  and  the  subpoenas  ad  audiendum  judi- 
cium served  and  returnable  on  any  day  as  well  out  of 
Term  as  in  Term ;  and  this  order  is  to  be  called  the 
LXXXII.  Order] . 

*  [And  it  is  hereby  further  ordered,  that  the  aforesaid 
82d  Order  shall  take  effect  immediately,  and  the  afore- 
said amended  Orders  shall  take  effect  on  the  first  day  of 
Hilary  Term  next]. 
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Orders  for  the  Regulation  of  the  Practice  and  Pro- 
ceedings of  the  Court  of  Chancery,  mth  Tables 
OF  Fees;  issued  by  the  Judges  of  the  Courts  2\st 
December,  1833.     (1  Myl.  &  Keen,  App.  i.) 

Whereas  it  is  expedient  that  certain  further  Orders 
for  regulating  the  practice  of  the  Court  of  Chancery  be 
added  to  those  which  were  published  on  the  26th  day 
of  November  last,  and  that  thereupon  certain  alterations 
be  made  in  the  said  Orders;  and  it  is  also  expedient  that 
the  whole  of  the  said  new  Orders  should  be  embodied 
together  under  the  act  of  the  3rd  and  4th  William  the 
Fourth,  intituled  <<An  Act  for  the  Regulation  of  the 
**  Proceedings  and  Practice  of  certain  Offices  of  the 
"  High  Court  of  Chancery  in  England." 

It  is  hereby  declared  and  directed,  by  the  Lord  High 
Chancellor,  by  and  with  the  concurrence  of  the  Master 
of  the  Rolls,  and  of  the  Vice-Chancellor,  that  horn  and 
after  the  10th  day  of  January  next,  the  several  Orders 
which  hereafter  follow,  shall  be  considered  as  a  substi- 
tution for  the  said  Orders  of  the  26th  day  of  November 
last. 

I.  That  all  writs  of  subpoena  in  this  Court  shall  be 
prepared  by  the  solicitor  of  the  party  requiring  the 
same,  and  that  the  seal  for  sealing  the  same  shall  be 
marked  or  inscribed  with  the  words  *'  Subpoena  Office, 
Chancery," — and  such  writs  shall  be  in  the  forms  men- 
tioned at  the  foot  of  these  Orders,  or  as  near  as  may  be, 
with  such  alterations  and  variations  as  circumstances 
may  require. 

II.  That  a  praecipe  in  the  usual  form,  and  containing 
further  the  particulars  hereinafter  mentioned  (as  to  the 
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names  and  residences  of  the  solicitors  issuing  the  same), 
shall,  in  all  cases,  be  delivered  and  filed  at  the  Snbpoena- 
office.  And  that  on  a  subpoena  for  costs  being  sealed, 
the  certificate  or  report  shidl  be  produced  to  the  offi^r 
sealing  the  writ  as  his  authority  for  sealing  it. 

III.  That  the  name  or  firm,  and  the  place  of  business 
or  residence  of  the  solicitor  or  solicitors  issuing  a  sub- 
poena, shall  be  indorsed  thereon;  and  where  such  soli- 
citors shall  be  agents  only,  then  there  shall  be  fmrther 
indorsed  thereon  the  name  or  firm,  and  place  of  business 
or  residence,  of  the  principal  solicitor  or  soHcitors. 

IV.  That  the  service  of  subpoenas  shall  be  effected  by 
deUvering  a  copy  of  the  writ  and  of  the  indorsement 
thereon,  and  at  the  same  time  producing  the  original 
writ;  and  that  in  all  cases  where  a  subpoena  might  here- 
tofore have  been  served  by  leaving  the  body  thereof  at 
the  party's  dwelling-house,  or  otherwise  than  personally, 
it  shall  be  sufficient  to  leave  a  copy  of  such  subpoena  in 
the  same  manner,  producing  the  original  writ  to  the 
person  with  whom  such  copy  shall  be  so  left. 

V.  That  every  subpoena,  other  than  a  subpoena  daces 
tecum,  shall  contain  three  names  where  necessary  or 
required,  and  that  a  gross  sum  or  fee  of  twelve  shillings 
and  sixpence  shall  be  the  amount  allowed  in  costs  for 
every  subpoena  duces  tecum,  including  the  preecipe,  at- 
tendance, and  sum  paid  for  seahng,  and  five  shilhngs 
and  ten-pence  each  for  all  other  subpoenas;  in  addition 
to  which  last-mentioned  sum,  the  solicitor  suing  out  the 
same  shall  be  allowed  one  fee  of  six  shillings  and  eight- 
pence  for  the  praecipes  and  attendance  on  sealing  such 
subpoenas  as  heretofore,  where  the  number  of  names  in- 
cluded therein  shall  not  exceed  nine;  and  if  they  shall 
exceed  nine  in  number,  then  an  additional  fee  of  six 
shillings  and  eight-pence;  and  if  they  exceed  eighteen,  a 
further  fee  of  six  shillings  and  eight-pence;  and  so  in 
proportion  for  every  additional  number  of  nine  names 
included  in  such  subpoenas. 
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YI.  That  no  more  than  three  persons  shall  be  included 
in  one  subpoena  duces  tecum,  and  that  the  party  suing 
out  the  same  shall  be  at  liberty  to  sue  a  subpoena  for 
each  person  if  it  shall  be  deemed  necessary  or  desirable, 
and  that  the  sum  of  twelve  shillings  and  sixpence  shall 
be  allowed  in  costs  for  every  such  subpoena,  including 
the  praecipe,  attendance,  and  sum  paid  for  seahng  the 
same. 

VII.  That  the  time  for  serving  any  subpoena  (except 
for  costs)  shall  be  limited  to  the  last  day  of  the  term 
next  following  the  term  or  vacation  in  which  it  was  sued 
out;  and  that  in  the  interval  between  the  suing  out  and 
service  of  any  subpoena,  the  party  suing  out  the  same 
shall  be  at  liberty  to  correct  any  error  in  the  names  of 
parties  or  witnesses,  and  to  have  the  writ  resealed  upon 
payment  to  the  clerk  at  the  Subpoena-office  of  a  fee  of 
one  shilling,  and  at  the  same  time  leaving  a  corrected 
praecipe  of  such  subpoena  marked  "altered  and  resealed," 
and  signed  with  the  name  and  address  of  the  solicitor  or 
solicitors  suing  out  the  same. 

YIII.  That  when  any  defendant  has  been  taken  into 
custody  upon  attachment  or  other  process  for  want  of 
appearance  to  a  bill  of  revivor,  and  such  defendant  shall 
have  been  taken  thereon,  and  shall  refuse  or  neglect  to 
enter  an  appearance  to  such  bill  within  eight  days  after 
the  return  of  such  attachment,  the  plaintiff  shall  be  en- 
titled as  of  course,  upon  motion  or  petition,  to  the  com- 
mon order  to  revive;  and  if  the  defendant  cannot  be 
found  so  as  to  be  taken  upon  such  attachment,  and  a 
return  of  "Non  est  inventus"  shall  have  been  made 
thereon,  the  plaintiff  shall,  upon  producing  such  return, 
and  an  affidavit  that  due  diligence  has  been  used  in  en- 
deavouring to  execute  such  attachment,  and  that  there 
was  good  reason  to  believe  that  the  defendant  was  in 
the  county  to  which  such  attachment  issued  at  the  time 
of  suing  out  the  same,  be  also  entitled  as  of  course, 
upon  motion  or  petition,  at  the  end  of  eight  davs  after 
the  return  of  such  attachment,  to  obtain  the  common 
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order  to  reviTe,  and  that,  in  either  of  snch  cases,  tlie 
order  shall  recite,  as  the  ground  for  granting  the  same, 
that  the  defendant  is  in  contempt,  and  that  the  time  li- 
mited by  the  Court  to  shew  cause  against  reviving  the 
suit  has  expired. 

IX.  That  a  defendant  shall  be  at  liberty,  without 
order,  to  sue  out  a  dedimus  to  take  his  plea,  answer,  or 
demurrer  (not  demurring  alone)  in  the  country,  on  giving 
two  days'  notice  in  writing  to  the  plaintiff's  derk  in 
Court  to  give  commissioners'  names  to  see  the  same 
taken,  and  in  default  thereof  the  defendant  shall  be  it 
liberty  to  sue  out  the  same,  directed  to  his  own  commis- 
sioners; and  in  case  of  severe  illness  or  other  bodily  in- 
firmity, whereby  a  defendant,  resident  not  less  than  to 
miles  from  Lincoln's  Inn  Hall,  shall  be  rendered  unabk 
to  travel  or  leave  home,  he  shall,  upon  affidavit  first  made 
thereof  and  duly  filed,  be  entitled  to  such  dedimus  as 
aforesaid,  on  such  notice  first  given  as  hereinbefore  di- 
rected. 

X.  That  in  every  cause  where  an  original  or  supple- 
mental bill,  or  bill  of  revivor,  has  been  filed  subsequent 
to  the  25th  day  of  November  last,  or  shall  hereafter  be 
filed,  a  defendant  shall,  after  appearance  and  withcmt 
order,  be  allowed  eight  weeks  in  a  town  cause,  and  ten 
weeks  in  a  country  cause,  to  plead,  answer,  or  demur, 
not  demurring  alone,  to  any  such  original  or  suppl^ 
mental  bill,  or  any  such  bill  of  revivor,  to  which  an 
answer  is  required;  and  five  weeks  in  a  town  cause,  and 
seven  weeks  in  a  country  cause,  to  plead,  answer,  or 
demur,  not  demurring  alone,  to  any  amended  bill,  to 
which  the  plaintifi^  shall  require  an  answer;  but  that 
twelve  days  only  shall  be  allowed  a  defendant  to  demnr 
alone  to  any  such  original,  amended,  or  supplemental 
bill,  or  bill  of  revivor.  And  in  every  cause  for  an  in- 
junction to  stay  proceedings  at  law,  if  the  defendant  do 
not  plead,  answer,  or  demur  to  the  plaintiff's  biU  within 
eight  days  after  appearance,  the  plaintiff  shall  be  en- 
titled, as  of  course,  upon  motion,  to  such  injunctioD; 
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and  if  the  defendant  shall  not  within  eight  days  after 
appearance  to  a  bill  of  revivor,  shew  cause  by  plea, 
answer,  or  demurrer  filed,  the  plaintiff  shall  be  entitled, 
as  of  course,  upon  motion  or  petition,  to  the  common 
order  to  revive;  which  order  shall  recite  as  the  ground 
for  granting  the  same,  that  the  time  Hmited  by  the  Court 
to  shew  cause  against  reviving  the  suit  has  expired. 

XI.  That  where  a  common  injunction  for  want  of 
answer  is  awarded,  the  order  shall  recite,  as  tbe  ground 
for  granting  the  same,  that  the  defendant  has  omitted 
to  put  in  his  answer,  plea,  or  demurrer,  within  the  time 
limited  by  the  Court  in  that  behalf. 

XII.  That  where  a  defendant  is  in  contempt  to  an 
attachment  for  want  of  appearance,  the  interval  between 
the  day  fixed  by  the  subpoena  for  appearance,  and  that 
on  which  the  same  is  actually  entered,  shall  be  deducted 
Irom  the  time  hereinbefore  allowed  to  a  defendant  to 
plead,  answer,  or  demur,  not  demurring  alone,  to  the 
plaintiff's  bill.  ;. 

XIII.  That  the  day  on  which  an  order  for  the  plain- 
tiff to  give  security  for  costs  is  served,  aiid  the  period 
from  thence  to  and  including  the  day  on  which  such 
security  is  given,  shall  not  be  reckoned  in  the  computa- 
tion of  the  time  allowed  a  defendant  to  plead,  answer,  or 
demur. 

XIV.  That  where  the  plaintiff  obtains  an  order  to 
amend  without  requiring  any  further  answer,  and  shall 
amend  the  bill  any  otherwise  than  by  an  alteration  of 
names,  dates,  or  sums,  or  the  correction  of  clerical 
errors  only,  the  defendant  shall,  as  of  course,  have  eight 
days'  time  to  consider  whether  it  is  necessary  for  him 
or  her  to  answer  the  same,  at  the  end  of  which  time 
the  plaintiff  shall  be  at  liberty  to  file  a  replication,  or 
set  down  the  cause  for  hearing  on  bill  and  answer,  un- 
less the  defendant  shall  have  previously  served  an  order 
for  time  to  answer,  or  taken  out  and  served  a  warrant 
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for  time  to  answer  such  amended  biU,  in  which  kstcaae^ 
the  Master  may  allow  the  defendant  such  time  (if  any) 
for  that  purpose,  as  he  shall  think  fit. 

XV.  That  as  to  all  bills,  whether  original,  amended, 
supplemental,  or  of  revivor,  now  filed  or  to  be  filed, 
whenever  a  party  may  desire  to  make  an  application  to 
a  Master  under  the  said  Act,  or  under  these  Orders,  or 
whenever  it  shall  be  necessary  to  make  any  refercooe 
to  any  Master,  and  no  previous  application  or  reference  to 
any  Master  has  been  made  in  the  said  canse»  the  naae 
of  the  Master  in  rotation  shall  be  ascertained,  and  ca- 
tered in  books  to  be  kept  as  after  directed  in  the  man- 
ner hereinafter  mentioned,  and  all  applications  antho- 
rized  by  the  said  recited  Act,  or  by  theae  Ordersf,  to  be 
made  to  a  Master,  and  every  such  reference  aa  afi»^ 
said,  shall  be  made  to  the  said  Master  in  rotation. 

XVI.  That  as  to  all  bills  which  shall  hare  been  filed 
before  this  day,  where  any  reference  has  been  made  id 
the  cause,  the  name  of  the  Master  to  whom  the  last 
reference  was  made  in  such  cause  shall,  at  the  request 
of  either  of  the  parties  thereto,  or  of  his  or  her  so* 
hcitor,  and  on  producing  such  order  of  reference^  w& 
the  Master's  name  certified  thereon,  or  appearing  theie- 
in,  be  added  by  the  Six  Clerk  to  the  original  ^dtiy  of 
the  cause  in  the  Six  Clerks'  book,  and  entered  in  the 
book  to  be  kept  as  hereinafter  directed  before  anyi^ 
plication  under  the  said  recited  Act  shall  be  made  u 
that  cause,  and  all  such  applications,  and  all  such  refe^ 
ences  as  aforesaid,  shall  be  made  to  such  last-mentioiicd 
Master. 

XVII.  That  in  all  cases  where  it  shall  become  neces- 
sary to  ascertain  the  name  of  the  Master  in  rotation  for 
the  purposes  of  the  two  preceding  or  any  sacceeding 
Orders,  one  of  the  Six  Clerks  shall  give  to  the  solicitor 
for  the  plaintiff  or  defendant  requiring  the  same,  a  certi- 
ficate of  the  bill  filed,  which  certificate  shall,  on  the 
same  or  the  following  day,  be  marked  by  the  Master  of 
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the  day  at  the  PabHc  Office  in  Chancery,  with  the  name 
of  the  Master  in  rotation  for  such  cause;  and  such 
certifieate  so  marked  (having  first  been  produced  to  the 
said  Master  in  rotation,  who  shall  cause  a  minute  thereof 
to  be  taken),  shall,  on  the  same  day,  be  returned  to  the 
Six  Clerk,  and  filed  by  him;  and  he  shall  add  the 
name  of  such  Master  to  the  original  entry  of  the  cause 
in  the  Six  Clerks*  book,  and  shall  also  cause  the  name  of 
the  canse,  and  of  such  Master,  to  be  entered  in  a  book 
to  be  kept  by  .the  Six  Clerks  for  that  purpose  in  the  Six 
Clerks'  Office,  and  which  shall  be  open  to  inspection  at 
all  times  during  office  hours  without  fee. 

XVIII.  That  where  a  defendant,  who  is  not  in  con- 
tempt, or  has  not  entered  his  appearance  with  the  Re- 
gistrar in  manner  hereinafter  mentioned,  submits  to 
aiiiswer  exceptions  taken  to  a  first  answer  before  any 
order  to  refer  the  same  has  been  obtained,  he  shall  be 
allowed,  as  of  course,  and  without  order,  four  weeks  in  a 
town  cause  and  six  weeks  in  a  country  cause,  to  put  in  a 
fiirther  answer  thereto;  but  if  such  order  of  reference 
has  been  obtained  and  served  prior  to  such  submission, 
then  the  Master  to  whom  the  reference  has  been  made 
dhaU  fix  the  time  which  shall  be  allowed  the  defendant 
to  put  in  such  fiirther  answer. 

XIX.  That  the  Master  to  whom  any  exceptions  to  an 
answer  for  insufficiency  shall  be  referred,  shall  be  at 
liberty,  in  making  a  report  upon  such  exceptions,  if  he 
shall  think  fit,  to  certify  by  whom  and  in  what  propor- 
tions (if  any)  the  costs  of  such  exceptions  and  of  the 
reference  thereon  ought  to  be  borne,  and  that  upon  the 
taxation  of  the  general  costs  in  the  cause  under  the 
twenty-eighth  Order,  pronounced  on  the  3rd  of  April, 
1828,  re^rd  shall  be  had  to  such  certificate,  and  the 
eosta  to  be  allowed  to  either  party  shall  be  taxed  and 
appcMTtioned  accordingly. 

XX.  That  all  special  applications  for  leave  to  with- 
draw replication,  as  well  as  to  amend  bill,  shall  h^ 

c  2 
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heard  and  determined  by  such  Master  in  rotation,  and 
such  applications,  and  all  other  special  applications  under 
the  said  recited  Act,  shall  be  made  by  taking  out  a  wir- 
rant,  at  the  foot  whereof  a  notice  shall  be  written  spedff- 
ing  the  object  of  the  application,  and  the  same  shall  be 
served  two  clear  days  before  the  return  thereof. 

XXI.  That  in  every  order  granted  by  a  Blaster  for  for- 
ther  time  to  answer,  it  shall  be  made  a  condition  of  sodi 
order,  that  the  defendant  shall  enter  his  a;^)earanoe  widi 
the  Registrar  and  consent  to  a  Serjeant  at  Arms,  as  in  tiie 
case  of  a  commission  of  rebellion  returned — **  Non  est 
inventus,"  unless  under  any  special  circumstances  the 
said  Master  shall  otherwise  direct,  and  which  drcom- 
stances  shall  be  shortly  stated  in  the  order. 

XXII.  That  all  orders  to  refer  an  answer,  or  other 
pleading  or  matter  depending  before  the  Court  for  scn- 
dal  or  impertinence,  shall  contain  a  direction  to  the  BCas- 
ter  to  expunge  any  such  scandalous  or  impertinent  mat- 
ter as  he  shall  certify  to  be  contained  therein,  and  which 
shall  have  been  the  subject  of  the  reference ;  and  the 
Master  shall  be  at  Uberty,  without  further  order,  to  tax 
the  costs  of  such  reference  and  consequent  thereon,  and 
to  direct  by  whom  the  same  shall  be  paid,  and  the  same 
shall  be  recoverable  by  subpcena ;  but  such  scandalous 
or  impertinent  matter  shall  not  be  expunged,  nor  costs 
taxed,  until  the  expiration  of  four  days  from  the  filii^ 
of  the  report  of  such  scandal  or  impertinence,  in  (Hrder 
that  the  adverse  party  may  have  an  opportunity  to  file 
exceptions  to  such  report. 

XXIII.  That  the  said  Masters  shall,  on  all  applica- 
tions to  them,  or  either  of  them,  by  warrant  under  the 
said  recited  Act,  or  under  these  Orders,  or  either  of 
them,  be  at  liberty  to  direct,  and  shall,  accordingly,  in 
the  orders  made  thereon,  order  and  direct  whether  the 
costs  of  the  application  shall  be  costs  in  the  canse, 
or  whether  such  costs,  or  any  part  thereof,  shall  be  paid 
by  any  of  the  parties  personally;  and  in  Uie  latter  case, 
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the  said  Masters  respectively  shall,  in  such  orders, 
either  fix  the  sum  to  be  paid  for  such  costs,  or  tax  the 
same  at  their  discretion;  and  the  party  to  whom  such 
oosts  are  directed  to  be  paid  shall  be  entitled  to  sue  out 
a  subpoena  for  the  same. 

XXIV.  That  the  Master  to  whom  any  such  applica- 
tkm  or  reference  as  aforesaid  shall  be  made,  shaU  draw 
up  the  orders  thereon  in  a  short  form,  and  the  same, 
inira  signed  by  him,  shall  be  entered  in  a  book  to  be 
kept  for  that  purpose  in  the  office  of  such  Master,  and 
shall  then  be  marked  by  the  said  Master,  or  his  chief 
derk,  as  entered,  and  he  shall  sign  his  initials  thereto  in 
this  form:  "  Ent.  A.  B.,''  and  the  said  orders  shall 
then  be  binding  (unless  reversed  or  varied  on  appeal), 
and  shall  be  ei&rced  in  like  manner  as  if  made  by  the 
Ck>urt;  and  the  original  order,  or  any  duphcate  thereof, 
which  the  Master  is  directed  to  grant  on  the  apphcation 
of  any  party,  so  signed  and  entered  as  aforesaid,  shall 
be  a  sufficient  warrant  to  every  officer  of  the  Court  to 
do  the  act  therein  mentioned,  or  to  permit  the  same  to 
he  done;  and  each  party  shall  be  at  liberty  to  inspect 
the  entry  of  all  such  orders  in  the  said  entering  book, 
without  fee. 

XXV.  That  in  case  it  shall  become  necessary  to  make 
any  application  to  a  Master  imder  the  said  recited  Act, 
during  the  period  between  the  last  seal  after  Trini^ 
Term,  and  the  seal  next  before  Michaelmas  Term,  such 
apphcation  shall  be  made  to  the  sitting  Master  of  the 
▼acation,  and  his  decision  and  order  thereon  shall  be 
equally  binding,  and  acted  upon  and  enforced  in  the 
same  way  and  manner  as  if  made  by  the  Master  in  rota- 
tion, to  whom  the  same  has  or  ought  otherwise  to  have 
been  referred;  but  all  subsequent  applications  and  all 
references  in  the  cause  shall  be  made  to  such  Master  in 
rotation. 

XXVI.  That  a  defendant  shall  not  be  at  liberty  to 
serve  a  notice  of  motion  to  dismiss  for  want  of  prosecu- 
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tion,  untQ  after  the  time  limited  by  the  tales  of  tk 
Court  within  which  a  plaintiff  mi^.  obtain  an  orikr  to 
amend,  as  to  such  defendant,  shall  have  eipired,  uj 
thing  in  any  former  order  contained  to  die  contrary  boIp 
withstanding. 

XXVII.  That  each  Registrar  shaQ  attend  in  succes- 
sion the  three  several  Courts  of  the  Lord  Chanodor, 
the  Master  of  the  Bolls,  and  the  Vice-chancellor* 

That  for  the  purpose  of  avoiding,  as  much  as  m^  h^ 
expense  and  delay  in  the  drawing  of  the  decrees  nd 
orders  of  this  Court,  it  is  hereby  directed,  that^  excqpt  is 
orders  for  special  injunctions,  in  which  the  nsnal  reeitrii 
shall  be  inserted  as  heretofore,  neither  the  bill,  nor  &»> 
swers,  nor  any  part  thereof,  be  stated  or  recited  in  the 
original  decree  or  order,  and  that  no  part  of  the  Mastn^i 
report  be  stated  in  any  decree  upon  further  directiimsi^ 
except  the  Master's  finding,  or  opinion  upon  diesabyect 
referred  to  him ;  and  that  in  orders  made  upon  petitk»i 
no  part  of  the  petition  be  stated  or  recited  except  tk 
prayer;  and  that  the  same  principle  of  brevity  be  ob* 
served  in  all  the  orders  of  this  Court  made  upon  motiOB» 
so  far  as  may  be  consistent  with  a  statement  explainiiig 
the  grounds  upon  which  the  order  is  made.  And  lor 
the  better  understanding  of  this  order,  certain  forms  of 
decrees  and  orders  drawn  pursuant  hereto  are  subjoined. 
And  it  is  hereby  directed,  that  such  forms  shall  be  ob* 
served  in  all  cases  as  nearly  as  may  be,  and  that  befoit 
any  order  made  on  a  petition  be  passed,  the  original 
petition  be  filed  with  the  Clerk  of  the  Reports. 

XXVIII.  That  in  all  cases  where  any  sums  of  monej 
or  any  securities  or  other  effects  belonging  to  the  soiton 
of  the  Court  of  Chancery,  shall  be  <£rected  to  be  paid 
into  or  deposited  in  the  Bank  of  En^and  in  the  naat 
and  with  the  privity  of  the  Accountant<-6eneral  of  the 
said  Court;  and  in  all  cases  where  any  such  sum  of  mmiej 
or  any  securities  or  other  effects  be  directed  to  be  psid 
out|  or  invested  in  the  purchase  of  securities,  transferred 
or  carried  over  or  delivered  out,  the  exact  sum  of  mone^ 
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and  amount  of  secarities  so  to  be  paid  out,  invested, 
transferred,  or  carried  over,  be  ascertained  by  the  Regis- 
trar and  specified  and  expressed  in  the  Order  of  Court 
in  words  written  at  length,  except  in  the  case  of  residues 
of  money  or  securities  remaining  after  a  portion  directed 
to  be  Implied  for  particular  purposes,  the  amount  of 
which  cannot  be  ascertained  at  the  time  of  making  the 
aaid  order,  in  which  cases  the  order  shall  direct  that  the 
amount  of  such  residues  and  shares  of  residues  shall  be 
ascertained  and  specified  by  affidavit. 

And  that  in  all  cases  where  a  residue  of  cash  or  secu- 
rities shall  be  directed  by  any  order  to  be  operated  upon 
by  the  Accountant-Gkneral,  the  exact  amount  of  such 
residue,  where  the  same  can  be  done,  shall  be  ascertained 
by  the  B^istrars,  and  expressed  and  specified  in  the 
order  in  words  at  length,  so  that  the  amount  of  such 
vcsidue  shall  appear  on  the  face  of  the  order. 

And  that  all  persons  (whether  representatives  or 
ethers)  who  shall  be  directed  to  pay  in,  transfer,  or  de- 
posit any  sum  of  money,  securities,  or  other  effects  in 
the  name  of  the  Accountant-General,  and  all  persons 
(whether  representatives  or  others)  to  whom  any  sums 
of  money,  securities,  or  other  effects,  shall  be  directed 
to  be  paid  out,  transferred,  carried  over,  or  delivwed  out 
by  the  Accountant-General,  shall  be  described  by  name, 
except  in  the  case  of  bodies  corporate,  companies,  or 
societies,  in  such  order,  and  not  merely  as  plaintiffs  or 
petitioners,  or  the  like ;  except  in  cases  of  payments, 
transfers,  or  carryings  over,  directed  to  be  made  to  or 
by  representatives,  where  no  probate  or  letters  of  ad- 
ministration shall  have  been  taken  out  at  the  time  of 
making  such  orders,  and  the  christian  and  surnames  or 
titles  of  honour  of  all  such  persons,  and  the  titles  of  all 
such  bodies  corporate,  companies,  and  societies,  shall  be 
written  at  length  and  without  abbreviations  in  such 
orders. 

That  in  all  orders  directing  the  payment  of  dividends 
and  annuities,  the  time  when  the  &rst  of  such  pa3rments 
shall  be  made,  and  whoi  all  subsequent  periodical  pay- 
ments, whether  quarterly,  half-yearly,  yearly,  or  oUier- 
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wise,  shall  be  made,  shall  be  specified  and  expressed  in 
words  at  length. 

That  all  orders,  directing  the  laying  ont  of  soms  of 
money  of  uncertain  amount  in  the  purchase  of  securities, 
do  direct  that  such  investments  shall  be  made  when 
the  money  shall  amount  to  a  competent  sum,  and  not 
sooner. 

That  in  all  cases  where  it  shall  be  referred  to  a  Mas- 
ter of  the  Court  of  Chancery  to  ascertain  and  apportion 
the  amount  of  money  or  securities  to  be  paid  into  the 
Bank  of  England,  in  the  name  and  with  the  privity  of 
the  Accountant-General,  and  of  any  securites  to  be  car- 
ried over  or  transferred  to  the  Accountant-General,  or 
to  ascertain  or  apportion  the  amount  of  money  to  be 
paid  out  or  invested  in  the  purchase  of  securities  to  be 
paid  out,  or  of  securities  to  be  sold,  carried  over,  or 
transferred  by  the  Accountant-Greneral,  the  exact  amonst 
of  such  money  or  securities  respectively  shall  be  ascer- 
tained by  the  Masters,  and  stated  in  the  report  in  words 
at  length;  except  in  the  case  of  residue  of  money  or  se- 
curities remaining  after  a  portion  directed  to  be  applied 
to  certain  purposes,  and  the  amount  of  which  portions 
cannot  be  ascertained  at  the  time  of  making  such  report, 
in  which  case  the  amount  of  such  residue  and  portions 
shall  be  ascertained  by  affidavit. 

And  that  in  all  cases  where  a  residue  of  cash  or  secu- 
rities shall  be  directed  by  an  order  to  be  operated  upon 
by  the  Accountant-General,  the  exact  amount  of  such 
residue,  where  the  same  can  be  done,  shall  be  ascer- 
tained by  the  Masters,  and  expressed  and  specified  in 
the  order  in  words  at  length,  so  that  the  amount  of  soch 
residue  shall  appear  on  the  face  of  the  order. 

And  in  all  such  cases,  the  persons  by  or  to  whom 
money  is  to  be  paid,  or  securities  carried  over  or  trans- 
ferred as  aforesaid,  shall  be  described  by  name,  exoqpt 
in  the  case  of  bodies  corporate,  companies,  or  societies, 
in  such  reports,  and  not  merely  as  plaintiffs  or  peti- 
tioners, or  the  like,  except  in  the  cases  of  payments, 
transfers,  or  carryings  over,  directed  to  be  made  to  or 
by  representatives,  where  no  probate  or  letters  of  ad- 
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ministration  shall  have  been  taken  out  at  the  time  of 
making  the  said  report,  and  the  christian  and  simames, 
or  titles  of  honour  of  all  such  persons,  and  the  titles  of 
all  such  bodies  corporate,  companies,  and  societies,  shall 
be  written  at  full  length  in  the  said  report. 

XXIX.  That  with  a  yiew  to  the  convenience  of  the 
suitors  and  their  sohcitors,  and  for  the  purpose  of  di- 
minishing the  expense  of  orders  on  petitions  of  course, 
which,  according  to  the  practice  of  the  Court,  may  be 
presented  to  the  Master  of  the  Bolls,  one  of  the  Secre- 
taries of  the  Master  of  the  Bolls  shall,  upon  any  such 
petitions  of  course  (except  upon  petitions  for  setting 
down  causes  to  be  reheard),  which  shall  be  presented 
to  his  Honor,  instead  of  answering  such  petitions  as 
heretofore,  draw  up  the  orders  thereon  in  such  form  as 
the  Master  of  the  Bolls  shall  from  time  to  time  direct, 
every  such  order  to  be  signed  as  passed  with  the  initials 
of  such  Secretary;  and  the  Under  Secretary  shall  enter, 
or  cause  to  be  entered,  every  such  order  in  a  book  to  be 
kept  at  the  Secretary's  Office  at  the  Bolls  for  that  pur- 
pose, and  shall  then  mark  and  sign  such  order  with  his 
initials,  as  entered;  and  the  suitors  of  the  Court  and 
their  solicitors  shall  have  access  to  the  said  book,  during 
office  hours,  without  the  payment  of  any  fee;  and  for 
every  such  order  so  to  be  made  as  aforesaid  there  shall 
be  paid  the  same  fees  as  have  hitherto  been  payable  in 
respect  of  such  petitions  as  aforesaid,  in  heu  of  the  fees 
on  such  petitions.     And  there  shall  be  also  paid  to  the 
Chief  Secretary,  for  filing  every  such  petition,  the  sum 
of  one  shilling;  and  to  the  Under  Secretary,  for  enter- 
ing every  such  order,  the  sum  of  sixpence.     And  every 
such  order  so  to  be  made  as  aforesaid,  shall  have  the 
same  force  and  effect  as  orders  of  course  passed  by  the 
Registrars  now  have,  and  without  the  payment  of  the 
fees  heretofore  payable  on  such  orders  at  the  Begistrars' 
Office;  and  for  every  office  copy  that  may  be  required 
of  any  such  order,  there  shall  be  paid  to  the  Chief 
Secretary  (who  shall  mark  the  same  as  exammed,  and 

c3 
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anthenticaie  it  by  affixing  his  initials  thereto)  the  sum 
of  sixpence,  and  no  more,  for  making  the  same. 

XXX.  That  the  duties  to  be  performed  in  the  office 
of  the  Master  of  Reports  and  Entries  shall  be  carried 
on  as  the  same  were  heretofore  done  by  the  Master  of 
the  Report  Office;  and  that  all  decrees  and  orders  of 
the  High  Court  of  Chancery  shall  be  entered  by  the 
Clerks  of  Entries  under  the  direction  of  the  Master  of 
Reports  and  Entries. 

That  proper  calendars  or  indexes  shall  be  kept  by 
the  Clerks  of  Entries,  so  that  the  same  may  be  odd* 
veniently  referred  to  when  required;  and  such  calendars 
or  indexes,  and  the  books  of  entries,  shall,  at  all  times 
during  office  hours,  be  accessible  to  the  public,  on  pay- 
ment of  the  usual  fees. 

That  all  reports,  and  exceptions  to  reports  and  peti- 
tions, shall  be  left  with  the  Clerk  of  Reports,  to  be  bj 
him  filed  or  preserved  under  the  direction  of  the  Master 
of  Reports  and  Entries;  and  all  office  copies  thereof  or 
of  any  part  thereof,  that  may  be  required,  shall  be 
ready  to  be  delivered  to  the  party  requiring  the  same 
within  forty-eight  hours  after  the  same  shall  have  been 
bespoken;  and  that  all  decrees  and  orders  shall  be  en- 
tered within  one  week  after  the  same  shall  be  left  fox 
entry,  and  that  all  such  entries  shall  be  examined  by 
one  of  the  Clerks  of  Entries,  and  be  marked  with  hu 
initials,  to  denote  sudi  examination. 

That  proper  indexes  or  calendars  to  the  files  or  bun- 
dles of  the  reports,  and  exceptions  to  reports  and  peti« 
tions,  shall  be  kept,  so  that  the  same  may  be  conve- 
niently referred  to  when  required;  and  sudh  calendars 
and  indexes,  and  the  said  original  reports  and  excep- 
tions to  reports  and  petitions  shall,  at  all  times  during 
office  hours,  be  accessible  to  the  public,  on  payment  rf 
the  usual  fees. 

That,  in  addition  to  such  calendars,  the  said  Clerks  of 
Reports  shall  enter  in  a  book,  to  be  kept  by  them  for 
that  purpose,  the  time  when  any  report  and  set  of  ez- 
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oeptions  is  delivered  to  them  to  be  filed,  with  the  name 
of  the  cause  and  the  date  of  the  report,  and,  as  regards 
exceptions,  the  names  of  the  parties  excepting,  and 
such  book  shall,  at  all  times  during  office  hours,  be  ac- 
cessible to  the  public. 

XXXI.  That  all  office  copies  in  all  the  offices  of  the 
Court  shall  be  written  on  foolscap  paper  bookwise,  and 
shall  contain  two  folios  in  each  page,  except  as  to 
office  copies  of  bills,  which  shall  contain  only  one  folio, 
such  foUos  to  consist  of  ninety  words  each,  and  to  be 
reckoned  as  to  schedules  according  to  the  manner  di- 
rected by  the  General  Order  of  this  Court,  bearing  date 
the  28th  day  of  November,  1743. 

XXXII.  That  the  last  interrogatory  now  commonly 
in  use  be  in  future  altered,  and  shall  stand  and  be  in 
the  words  or  to  the  effect  following: — <<  Do  you  know, 
**  or  can  you  set  forth  any  other  matter  or  thing  which 
**  may  be  of  benefit  or  advantage  to  the  parties  at  issue 
"  in  this  cause,  or  either  of  them,  or  that  may  be  mate- 
*'  rial  to  the  subject  of  this  your  examination,  or  to  the 
'*  matters  in  question  in  this  cause?  if  yea,  set  forth  the 
**  same,"  &c. 

XXXIII.  That  the  Masters  Extraordinary  of  this 
Court  shall  be  at  liberty  in  future  to  take  any  affidavit, 
or  do  any  other  act  incident  to  the  office  of  Master  Ex- 
traordinary in  Chancery,  at  any  place  which  is  distant 
not  less  than  ten  miles  from  the  Hall  in  Lincoln's  Inn, 
laxy  existing  order  to  the  contrary  notwithstanding. 

XXXIV.  That  the  fees  set  forth  in  the  schedule 
after  stated,  shall  constitute  the  schedule  of  fees  to  be 
reedved  by  the  Masters  and  their  clerks,  and  the  Regis- 
trars and  their  clerks,  under  the  said  recited  act. 

XXXY.  That,  except  as  may  be  herein  otherwbe  di- 
rected, the  offices  of  iiaa  Court  shall  continue  open  for 
the  dispatch  of  business^  and  the  officers  and  clerks  be- 
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longiiig  thereto  shall  attend  in  snch  offices  in  the  dis- 
charge of  their  hasineasy  daring  snch  times  and  for  such 
nomber  of  hours  in  eadi  day  as  they  have  hitherto 
done  under  any  existing  order  or  practice  of  the  said 
Court. 

XXXVI.  That  the  office  of  the  Clerk  of  the  Affi- 
daTits  and  of  the  Patentee  of  the  Subpoena-office  be 
open  from  the  hour  of  ten  in  the  forenoon  until  four  in 
the  afternoon;  and  during  the  sitting  of  either  of  the 
Courts,  from  the  hour  of  scTcn  to  eight  in  the  evenuig, 
except  that  from  the  1st  of  September  to  the  20th  oi 
October  those  offices  shall  be  open  only  firom  eleven  to 
one  o'clock. 

That  all  copies  of  affidavits  be  ready  for  delivery 
within  forty-eight  hours  after  any  copy  shall  be  be- 
spoken. 


Form  of  Smbpctma  to  appear  and  amwer, 

William  the  Fourth,  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  King,  Defender  of  the 
Faith. 
To  greeting. 

We  command  you  [  and  every  of  you,  where  more  than  one  dt- 
femdamt']  that  within  [four  days  if  a  town  cause,  or  eight 

days  if  a  country  cause]  days  after  the  service  of  this  writ  on  yooi 
exclusive  of  the  day  of  such  service,  laying  all  other  matters  and 
excuses  aside,  you  do  cause  an  appearance  to  be  entered  for  you  in 
our  High  Court  of  Chancery,  to  a  bill  [or,  as  the  ease  mojf  he,  in- 
fonnation,  or  to  an  amended  bill  or  informatioii,  or  of  revivor  «r 
revivor  and  supplement,  or  supplemental  lull],  filed  against  yoa 
by  [and  others,  or  another]  and  that  you  do  answer  concern- 

ing such  things  as  shall  then  and  there  be  alleged  against  yon,  and 
observe  what  our  said  Court  shall  direct  in  this  behalf,  upon  pain 
of  an  attachment  issuing  against  your  person,  and  such  other  pro- 
cess for  contempt  as  the  Court  shall  award.  Witness  onrself  at 
Westminster,  the  day  of  in  the  year  of  oar 

reign. 

COURTENAT. 

l^The  JoUowing  mewurandum  to  he  piaeed  at  the  foot,"] 

Appearances  are  to  be  entered  at  the  Six  Clerks'  Office,  Chaoceij 

Lane,  London. 
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Form  of  Subpoena  to  rejoin. 

William,  &c. 

To  greeting. 

We  command  you  [and  every  of  you]  that  immediately  after  the 
service  of  this  writ,  you  do  appear  in  our  High  Court  of  Chancery, 
then  and  there  to  rejoin  and  join  in  commission,  if  thereunto  re- 
quired, in  a  certain  cause  there  depending,  wherein  [and 
others,  or  another]  are  plaintiffs,  and  [and  others,  or  another] 
are  defendants. 

Witness,  &c.  Codrtekat. 


Form  of  Subpoena  to  hear  Judgment. 

William,  &c. 

To  greeting. 

We  command  you  [and  every  of  you]  that  you  appear  before 
our  Lord  High  Chancellor  [^or  before  his  Honor  the  Master  of 
the  Rolls,  or  before  his  Honor  the  Vice-Chancellor,  as  the  cause 
may  be  set  doumjt  on  the  day  of  next,   or  whenever 

thereafter  a  certain  cause  now  depending  in  our  High  Court  of 
Chancery,  wherein  [and  others,  or  another]  are  plaintiffs, 

and  [and  others,  or  another]  are  defendants,  shall  come  on 

for  hearing,  then  and  there  to  receive  and  abide  by  such  judgment 
and  decree  as  shall  then  or  thereafter  be  made  and  pronounced, 
upon  pain  of  judgment  being  pronounced  against  you  by  default. 
Witness^  &c.  Courtenay. 

Form  of  Subpoena  for  Costs. 

William,  &c. 

To  greeting. 

We  command  you  [and  every  of  you]  that  you  pay  or  cause  to 
be  paid  immediately  after  the  service  of  this  writ  to  or  the 

bearer  of  these  presents  £  costs,  by  our  Court  of  Chaneery 

adjudged  to  be  paid  by  you  to  the  said  under  pain  of  an  at- 

tachment issuing  against  your  person,  and  such  process  for  con- 
tempt as  the  Court  shall  award  in  default  of  such  payment. 

Witness,  &c.  Courtbnat. 

Form  of  Subpoena  to  testify  vivi  voce  in  Court,  or  to  testify  before 

the  Master. 

William,  &c. 

To  greeting. 

We  command  you  [and  every  of  you]  that  laying  all  other  mat- 
ters aside,  and  notwithstanding  any  excuse,  you  personally  be  and 
appear  before  our  Lord  High  Chancellor  [or  before  his  Honor  the 


•  •• 
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Maater  of  the  Rolls,  mr  the  Vice-Chancellor,  tur  before  Mr. 
one  of  the  Maaters  of  oar  High  Court  of  Chancery,  or  before 
and  Commisnonen  named  In  a  commisaion  issued  to 

them  for  that  purpose],  at  such  time  and  place  as  the  beaier 
hereof  shall  by  notice  in  writing  appoint,  to  testify  the  truth  accord- 
ing to  your  knowledge  in  a  certain  suit  now  depending  in  our  High 
Court  of  Chancery,  wherein  [and  others,  w  another]  are 

plaintiflb,  and  [and  others,  or  another]  are  defendants,  on 

the  part  of  the  \xn  case  of  subpcena  duces  tecum,  add,  "and 

that  you  then  and  there  bring  with  you  and  produce,"  &c.]  And 
hereof  fail  not  at  your  peril. 

Witness,  &c  Court£nat. 


Form  (^Subpoena  ad  test  and  duces  tecum. 

William  the  Fourth,  &c. 

To  greeting. 

We  command  you  [and  ever}*  of  you]  that  laying  all  o^er  OMt- 
ters  aside,  and  notwithstanding  any  excuse,  you  peraonally  be  and 
appear  before  Mr.  one  of  the  Examiners  of  Witnesses  is  our 

High  Court  of  Chancery,  at  his  office  in  Rolls'  Yard,  Chancery 
Lane,  London,  at  such  times  as  the  bearer  hereof  shall  by  notice  m 
writing  appoint  [or  before  and  others,  Commissioners  ap- 

pointed for  the  examination  of  witnesses  in  our  Chancery,  at  such 
times  and  places  as  the  bearer  hereof  shall  by  notice  in  writing  ap- 
point], to  testify  the  truth  according  to  your  knowledge  in  a  cer- 
tain cause  depending  in  our  said  Court  of  Chancery,  wherein 
[and  others,  or  another]  are  plaintifis,  and  [and  others,  or 

another]  are  defendants,  on  the  part  of  the  [in  case  qf  sub' 

poena  duces  tecum,  addy  *'  and  that  you  then  and  there  bring  with 
you  and  produce,"  &c.]  And  hereof  fail  not  at  your  peril. 

Witness,  &c.  Courtbmat. 

Form  qf  Subpoena  to  shew  Cause  against  Decree, 

William,  &c. 

To  greeting. 

We  command  you,  that  within  days  after  the  service  of 

this  writ  on  you,  exclusive  of  the  day  of  such  service,  you  do  shew 
unto  our  High  Court  of  Chancery  good  cause  why  a  certain  decree 
made  by  on  the  day  of  in  a  certain  cause, 

wherein  [and  another,  or  others]  are  plaintifis,  and 

[and  another,  or  others]  are  defendants,  should  not  be  binding  upon 
you.  In  default  whereof  such  decree  will  stand  and  be  absolute 
against  you. 

Witness,  &c.  Courtenay. 
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The  Form  of  an  original  Decree. 

Date  and  title. 
This  eanse  coming  on  this  present  day  to  he  heard  and  debated 
beforei  &c.  in  the  presence  of  counsel  learned  on  both  sides,  and 
the  pleadings  in  this  cause  being  opened,  upon  debate  of  the  mat- 
ter and  hearing  [Aere  state,  in  the  usual  form,  a  description  of  the 
evidence  which  was  read"}*  and  what  was  alleged  by  the  counsel  on 
both  sides,  his  Lordship  doth  order  and  decree  [or  doth  declare],  &c. 


The  Form  of  a  Decree  upon  further  Directions  after  a  Master's  Report, 

Date  and  title. 

This  cause  coming  on  the  day  of  to  be  heard  and 

debated  before,  &c.,  his  Lordship  did  order  and  decree  or  declare 
{here  state  the  decretal  part,  except  the  words  of  course^,  that  in 
pursuance  of  the  said  decree  the  said  Master  made  his  report,  bear- 
ing date  the  day  of  which  stands  absolutely  confirmed 
by  an  order  dated  the  day  of  and  thereby  found  [fiere 
state  the  Master* sending  or  opinion  only'].  And  this  cause  coming 
on  this  present  day,  to  be  heard  before,  &c.  for  further  directions, 
and  as  to  the  matter  of  costs  reserred  in  the  said  decree  [if  costs  be 
resefffed],  in  the  presence  of  counsel  learned  on  both  sides,  upon 
opening  and  debate  of  the  matter,  and  hearing  the  said  decree,  &e. 
read,  and  what  was  alleged  by  counsel  on  both  sides,  his  Lordship 
doth  order,  &c. 

The  same  form  to  be  observed  upon  the  decree  for  fiirther  direc- 
tions, mutatis  mutandis,  where,  upon  the  original  hearing  an  issue 
or  a  case  for  the  opinion  of  a  Court  of  Law  is  directed,  or  the  bill 
is  retained  fbr  twelve  months,  with  liberty  to  bring  an  action.  The 
issue  and  verdict  of  the  jury  to  be  stated  at  length,  but  the  Judge's 
certificate  upon  the  case  only,  and  not  the  case  itself. 


The  Form  qfan  Order  upon  Petition, 

Date  and  title. 
Whereas  J,  B,  did,  on  the  day  of  prefer  his  petition 

nnto,  &c.  setting  forth  as  therein  set  forth,  and  praying  {here  state 
the  prayer]:  whereupon  all  parties  concerned  were  ordered  to 
attend  his  Lordship  on  the  matter  of  the  said  petition,  and  counsel 
for  the  petitioner  and  for  this  day  attending  accordingly, 

upon  hearing  the  said  petition,  &c.  read,  and  what  was  alleged  by 
the  counsel  for  the  petitioner  and  the  ooansel  for  his  Lord- 

ship doth  order,  fire. 
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SCHEDULE  OF  FEES, 
To  be  received  by  the  Masters  and  their  Clerks* 

ITKM.  RatcofCbaiid 

For  erery  warrant   0    3   0 

For  drawing  every  report,  per  folio,  ezclasive  of  the  fol- 
lowing fee 0    2   0 

On  signing  every  report  and  certificate 1    0   0 

For  investigating  eveir  title  brought  in  before  the  Mas- 
ter to  be  settl^,  and  perusing  the  abstract  thereof  . .     5    0   0 

For  every  advertisement  issued  by  the  Master 1    10 

For  signing  the  allowance  of  every  deed,  recognizance, 
set  of  interrogatories,  account,  or  other  document  al- 

lowed  and  signed  by  the  Master 0    5   0 

For  considering  exceptions  taken  to  snswers,  examina- 
tions, and  affidavits  before  the  Master,  for  each  set  of 
exceptions  disallowed,  to  be  paid  by  the  partT  excepting    0  10   0 
For  each  such  exception,  where  allowed,  to  be  paid  by 

the  party  against  whom  allowed 0    5   0 

For  every  order  upon  a  warrant 0    5   0 

For  perusing  and  settling  the  draft  of  every  deed  brought 
before  the  Master  to  be  settled,  except  lease  for  a  year, 

where  such  deed  shall  not  exceed  30  folios 1    0    0 

Where  such  deed  shall  exceed  30  folios,  and  not  exceed 

50folios    1  10    0 

And  where  such  deed  shall  exceed  50  folios,  and  not  ex- 
ceed 100  folios 2  10    0 

And  where  such  deed  shall  exceed  100  folios 3    0    0 

Fee  on  preparing  every  recognizance    1     1    0 

For  taking  the  acknowledgment  of  any  deed    1     1    0 

For  an  examination  fee  on  each  witness,  exclusive  of  oath    0    5    0 
For  examining  the  engrossments  of  deeds,  each  skin  . .     0    3    4 
For  comparing  deeds,  books,  and  papers,  with  the  sche- 
dule, on  their  being  deposited  or  delivered  out,  where 

the  schedule  shall  not  amount  to  50  folios    0    6    8 

Where  the  schedule  shall  amount  to  50  folios 0  18    4 

For  attending  any  Court,  per  day,  by  the  clerk    0    0    0 

For  searching  for  papers  in  a  cause  or  matter  not  in  im- 
mediate progress  before  the  Master 0    6    8 

Upon  every  sale  by  the  Master  where  the  purchase- 
money  does  not  exceed  jS2000,  payable  on  the  report 
confirmed  absolute,  by  such  party  as  the  Master  shall 

direct    5    0    0 

For  every  sale  above  £2000,  on  every  jf  100 0    5    0 

For  every  oath 0    1    6 

For  entering  accounts  of  receivers,  consignees,  and  com- 
mittees, per  folio  in  each  book   0    0    6 

For  every  exhibit 0    2    5 
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Where  a  Master  shall  be  required  to  attend  a  party  to    £    9.    d. 
administer  an  oath,  there  shall  be  paid  a  further  fee 
of  10«.  over  and  besides  the  coach-hire,  or  reasonable 
travelling  expenses  of  the  Master 0  10     0 

For  expunging  scandal  or  impertinence  out  of  every  re- 
cord  or  document  referred,  on  every  such  record  or 
document • 1     0    0 


SCHEDULE  OF  FEES, 
To  he  received  by  the  Registrars  and  their  Clerks. 

For  every  decree  or  order  on  the  original  hearing  of  a    £    ».    du 
cause,  and  on  further  directions,  exclusive  of  the  Mas- 
ter of  the  Rolls'  fees  on  decrees  of  6«.  8</. 4  10    0 

For  every  order  on  petition  or  motion  of  course    0    3    0 

For  every  order  on  other  petitions,  where  the  prayer  is 
not  granted,  but  a  reference  is  previously  directed, 

and  where  the  petition  is  dismissed 0  10    0 

For  every  other  order  on  petitions 2     0    0 

For  every  order  for  a  special  iigunction,  or  for  the  ap- 
pointment of  a  receiver,  and  every  money  order  ....     210    0 

For  every  other  order  on  special  motions 1     0    0 

For  every  order  on  arguing  exceptions,  pleas,  and  de- 
murrers      2     0     0 

For  every  order  on  petition  of  appeal  or  re-hearing. ...     2    0     0 
For  every  office  copy  of  decree  or  order  on  further  direc- 
tions      2     0    0 

For  every  office  copy  of  orders  on  petition,  where  a  re- 
ference is  directed   1     0     0 

For  every  office  copy  of  orders  of  reference  on  petitions    0  10    0 
For  every  copy  ofa  petition  ofappeal  or  re- hearing,  per  side    0     0     6 
For  every  certificate  signed  by  the  Registrar  for  the  sale 
or  transfer  of  annuities,  stock,  or  Exchequer  bills,  or 

for  delivery  out  of  the  latter   0    2    6 

For  every  otJier  certificate  signed  by  the  Registrar  ....     0     1     0 
For  every  copy  of  minutes  of  any  decree  or  order,  per  side     0     10 

For  every  exhibit  proved  viv&  voce  in  Court 0    2     6 

For  entering  every  plea  or  demurrer 0     1     0 

For  setting  down  causes,  exceptions,  further  directions, 
pleas,  and  demurrers,  each  (except  for  setting  down 

causes  on  the  Registrar's  days) 0     1     0 

For  setting  down  causes  on  the  Registrar's  days,  each . .     110 

***  For  every  copy  of  any  decree  or  order  passed  prior  to 
these  Orders  coming  into  operation,  the  usual  fees,  here- 
tofore payable  for  such  copies,  are  to  be  received. 

Brougham,  C. 
John  Leach,  M.  R. 
Lancelot  Shadwell,  V.  C. 


2lsi  l^eeember,  1833. 

W  mm  Order  bcaiii^  efcn  date  herewith, 
W  A«  l4iffd  Hi^  Clmeellor,  by  and  with  the 
cTAtf  Master  of  the  Bolls  and  the  Tice- 
r,  k  B  ordered  that  the  Masters  Extraordinary 
of  theCoMt  of  CfcaweiyMj  admmiater  oaths  in  any 
■kcrdHiaaa  aot  les  tlHa  ten  nika  from  the  Hall  in 
lifnk'i  law    Ajib  wHsmKAS  the  effisct  of  sodi  order 
he  toiaenaaeAeBBaBbcr  of  Masters  Eztraordiiiiiy 
rr,  W  eitnMling  the  pririlege  to  scrficiUnrs  and 
TCsadiiig  vithia  twcntj  miles  of  Londcm  of  ad- 
oaths^  and  win  ihiaAj  add  to  the  present 
and  fatnre  fmnhiamiti  of  the  gendemen  of  the  cham- 
Wr,  and  other  pemns  attendant  iqion  the  Lord  Chan- 
cellor.   Nov  fer  the  iMefeutkn  of  sodi  increase,  and  to 
add  tt>  the  6e  fimd  pnnfided  to  he  created  by  the  act  of 
A«  3id  &  4th  of  Ae  present  Kii^  intitnkd,  <<AnAct 
Ibr  the  Bcgidatkm  of  ^  Phieeedings  and  Practice  of 
eeftain  Offices  of  the  H^  Court  of  Chancery  in 
Fn|.lind,**  I  do  HKnKBT  ordek,  that  all  fees  which 
may  become  parable  to  the  gentlemen  of  the  chamber 
fer  their  own  use;,  or  for  the  use  of  any  other  person  or 
penona>  open  any  fiat  for  a  Master  in  Chancery  Ex- 
tiaordinaiy  resident  within  twenty  miles  of  LinooIn*s 
Ian  Hall  i^oresaid,  shall  be  reoeiTed  by  the  gentlemen 
of  the  fhambrr  as  heretolfHe,  and  shall  be  paid  by  them 
once  in  erar  six  months  into  the  Bank  of  Endand,  to 
die  credit  of  the  Acooontant-General  of  the  Court  d 
ChanoefT,  to  be  pboed  by  him  to  the  account  intituled, 
**  The  Soitws'  Fbe  Fmsd  Acooont,"  the  amount  of  sach 
several  paTments  to  be  yerified  by  the  affidavit  of  the 
party  makmg  soch  paymaats. 

Brougham,  C. 
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Order  altering  and  seitling  the  Fees  to  be  taken  in 
the  Masters'  Offices  and  the  Registrars'  Of- 
fice, made  23rd  February^  1837. 

Whereas  it  is  expedient  that  the  Fees  which  are 
by  the  Greneral  Orders  for  regulating  the  Practice  of  the 
Court  of  Chancery,  bearing  date  the  twenty-first  day  of 
December,  one  thousand  eight  hundred  and  thirty-three, 
directed  to  be  taken  by  the  Masters  and  their  Clerks, 
and  the  Registrars  and  their  Clerks,  under  the  Act 
passed  in  the  third  and  fourth  years  of  the  reign  of  his 
present  Majesty,  intituled,  "  An  Act  for  the  Regulation 
of  the  Proceedings  and  Practice  of  certain  Offices  of  the 
High  Court  of  Chancery  in  England,"  should  be  varied 
and  increased,  or  reduced  in  amount,  or  wholly  omitted 
to  be  received,  as  hereinafter  mentioned ;  Now  I,  the 
Bight  Honourable  Charles  Christopher  Baron 
Gotten  HAM,  Lord  High  Chancellor  of  Great  Britain, 
with  the  advice  and  concurrence  of  the  Bight  Honour- 
able Henry  Baron  Langdale,  Master  of  the  Rolls, 
and  the  Risht  Honourable  Sir  Lancelot  Shadwell, 
Knight,  Vice-Chancellor  of  England,  do  hereby  order 
and  direct  that,  from  and  after  the  27th  day  of  February 
instant,  the  Fees  set  forth  in  the  First  Schedule  hereunto 
shall  be  the  Fees  to  be  received  and  taken  by  the  Clerks 
to  the  Masters  in  Ordinary,  in  the  place  and  stead  of 
the  Fees  now  received  and  taken  by  them  pursuant  to 
the  said  General  Orders,  bearing  date  the  twenty-first 
day  of  December,  one  thousand  eight  hundred  and  thirty- 
three;  And  that  the  Fees  set  forth  in  the  Second 
Schedule  hereunto  shall  be  the  Fees  to  be  received  and 
taken  by  the  Registrars  and  their  Clerks,  in  the  place 
and  stead  of  the  Fees  now  received  and  taken  by  them, 
pursuant  to  the  said  General  Orders. 
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FIRST  SCHEDULE. 

Feei  to  be  received  and  taken  by  the  Clerks  to  the  Mastert  in  Ordtnanf. 

£    ».   i. 

For  every  warrant    0    3    0 

For  drawing  every  report,  exclusive  of  schedules  of  ac- 
counts of  parties  accounting  before  the  Master,  and 

exclusive  of  the  fee  on  signing,  per  foo 0    X    0 

For  drawing  schedules  of  accounts  of  parties  accounting 

before  the  Master,  per  folio    • 0    0   6 

On  sigpiing  every  report  and  certificate 1    0   0 

For  investigating  every  title  brought  in  before  the  Mas- 
ter to  be  settled,  and  perusing  the  abstract  thereof, 

upon  the  first  25  folios  thereof 0    6    8 

And  upon  every  succeeding  25  folios  thereof 0    3   4 

For  every  advertisement  issued  by  the  Master I    1    0 

Upon  every  peremptory  advertisement  for  the  sale  of 
property  with  the  approbation  of  the  Master,  in  addi- 
tion to  the  foregoing  fee,  to  be  repaid,  if  the  property 

shall  not  be  offered  for  sale     3    0   0 

(In  addition  to  the  reasonable  travelling  expenses 
of  the  Master's  Clerk,  to  be  received  and  retained 
by  him). 
For  signing  the  allowance  of  every  deed,  recognizance, 
set  of  interrogatories,  account,  or  other  document  al- 
lowed and  signed  by  the  Master. 0    5    0 

For  every  order  upon  a  warrant 0    5    0 

For  perusing  and  settling  the  draft  of  every  deed  brought 
before  the  Master  to  be  settled  (except  lease  for  a 
year),  where  such  deed  shall  not  exceed  30  folios. .  •  •     1    0    0 
Where  such  deed  shall  exceed  30  folios  and  not  exceed 

50folios  1  10    0 

And  where  such  deed  shall  exceed  50  folios  and  not  ex- 
ceed 100  folios     2  10    0 

And  where  such  deed  shall  exceed  100  folios   3    0    0 

Fee  on  preparing  every  recognizance 1     1    0 

For  taking  the  acknowledgment  of  any  deed    0    6    0 

For  taking  the  acknowledgment  of  every  married  woman, 
or  such  other  fee  as  the  Court  of  Common  Pleas  at 
Westminster  shall  order  to  be  paid  for  taking  such 

acknowledgment 16    8 

For  an  examination  fee  on  each  witness,  exclusive  of 

oath 0    5    0 

For  examining  the  engrossments  of  deeds,  each  skin  . .     0    3    4 
For  comparing  deeds,  books  and  papers  with  the  sche~ 
dule  on  their  being  deposited  or  delivered  out,  where 

the  schedule  shall  not  amount  to  50  folios 0    6    8 

Where  the  schedule  iVvsW  amQ\v,ttX\.Q  SQ  folios 0  13    4 
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£    9.    d. 
For  attending  any  Court  per  day  by  the  clerk 0  13    4 

For  searching  for  papers  in  a  cause  or  matter  not  in  im- 
mediate progress  before  the  Master 0    6    8 

For  every  oath 0     1     6 

For  entering  accounts  of  receivers,  consignees,  and  com- 
mittees, per  folio  in  each  book 0     0     6 

For  entering  accounts  of  parties  accounting  before  the 
Master  in  a  book,  if  required,  per  folio 0    0    6 

For  every  exhibit 0    2    6 

Where  a  Master  shall  be  required  to  attend  a  party  to 
administer  an  oath,  there  shall  be  paid  a  further  fee  of 
ten  shillings  over  and  besides  the  coach-hire  or  rea- 
sonable travelling  expenses  of  the  Master 0  10    0 

For  expunging  scandal  or  impertinence  out  of  every  re- 
cord or  document  referred,  on  every  such  record  or 
document 10     0 


SECOND  SCHEDULE. 

Fees  to  he  received  and  taken  by  the  RegUtrart  and  their  Clerks, 

£    9.    d. 
For  every  decree  or  order  on  the  original  hearing  of  a 
cause,  and  on  further  directions,  exclusive  of  the  Mas- 
ter of  the  Rolls*  fees  on  decrees  of  6«.  8^. 3  10    0 

For  every  office  copy  thereof 2     0    0 

For  every  order  on  petition  or  motion  of  course,  not  ex- 
ceeding one  side 0    3     0 

For  every  additional  side  of  such  order 0     1     0 

Fur  every  order  on  other  petitions  where  a  reference  is 
directed,  but  the  decision  of  the  Master  is  not  to  be 

final,  and  also  where  the  petition  is  dismissed 0  10     0 

Fur  every  office  copy  thereof 0  10    0 

For  every  order  for  a  special  injunction,  or  for  the  ap- 
pointment of  a  receiver   2  10    0 

For  every  office  copy  thereof 10     0 

For  every  order  for  payment  of  money  out  of  Court,  and 
for  no  other  purpose,  where  the  sum  or  sums  thereby 
specifically  directed  to  be  paid  shall  not  exceed  in  the 

whole£l00. 0  10     0 

For  every  office  copy  thereof 0     5     0 

For  every  order  for  transfer  out  of  Court,  or  sale,  of  any 
sum  or  sums  of  Government  stock,  or  South  Sea  An- 
nuities (excepting  Long  Annuities  and  annuities  for 
terms  of  years)  and  for  no  other  purpose,  where  the 
sum  or  sums  thereby  specifically  directed  to  be  trans- 
ferred or  sold  shall  not  exceed  in  the  whole  j^lOO 
stock  or  annuities 0  10     0 
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For  every  office  copy  thereof 0    5  0 

For  every  order  for  payment  oat  of  Court  of  any  annuity 
or  annoities,  not  exceeding  in  the  whole  £S  per  annnm, 
or  of  any  interest  or  dividends  upon  stock  or  annui- 
ties, not  exceeding  in  the  whole  M  per  ^nnnipa^  and 

for  no  other  purpose • 0  10  0 

For  every  office  copy  thereof 0    9  0 

For  every  other  order  for  payment  or  transfer  out  of 

Court    S  10  • 

For  every  office  copy  thereof 1    0  0 

For  every  other  order  on  special  motions 1    0  0 

For  every  office  copy  thereof 0  10  0 

For  every  order  on  arguing  exceptions 2    0  0 

For  every  office  copy  thereof 10  0 

For  every  order  on  arguing  pleas  and  demnrren 1    0  0 

For  every  office  copy  thereof 0  10  0 

For  every  order  on  petition  of  appeal  or  rehearing  ....  2    0  0 

For  every  office  copy  thereof 1    o  0 

For  every  order  on  petitions  not  herein  otherwise  speci- 
fied     2    0  0 

For  every  office  copy  thereof 1    0  0 

For  every  order  in  any  matter  in  Lunacy 0  10  0 

For  every  office  copy  thereof 0    5  0 

For  every  order  in  any  matter  in  Bankruptcy 0  10  0 

For  every  office  copy  thereof 0    5  0 

For  every  copy  of  a  petition  of  appeal  or  rehearing,  per 

side 0    0  6 

For  every  certificate  signed  hy  the  Registrar  for  the 
sale  or  transfer  of  annuities,  stock,  or  Exchequer  bills, 

or  for  delivery  out  of  the  latter 0    2  6 

For  every  other  certificate  signed  hy  the  Registrar  ....  0    1  0 
For  every  copy  of  minutes  of  any  decree  or  order,  per 

side 0    1  0 

For  every  exhibit  proved  viv&  voce  in  court 0    2  6 

For  entering  every  plea  or  demurrer 0    1  0 

For  setting  down  causes,  exceptions,  further  directions, 
pleas,  and  demurrers,  each  (except  for  setting  down 

causes  on  the  Registrar's  days) 0    1    0 

For  setting  down  causes  on  the  Reg^trar's  days,  each  .110 

cottenham,  c. 
Lakodalr,  M.  R. 
Lancklot  Shadwbll,  v.  C 
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Orders ybr  better  Regulating  M«  Hearing  of  Causes 
and  other  Matters  in  the  Court  of  Chancery, 
5th  May,  1837. 

The  Bight  Honourable  Charles  Christopher  Lord 
Cottenham,  Lord  High  Chancellor  of  Great  Britain, 
hy  and  with  the  advice  and  assistance  of  the  Bight 
Honourable  Henry  Lord  Langdale,  Master  of  the 
Bolls,  and  the  Right  Honourable  Sir  Lancelot 
Shadwell,  yice-Chancellor  of  England,  doth  hereby 
order  and  direct  in  manner  following;  that  is  to  say, — 

I.  That,  from  and  after  the  20th  day  of  May  now  in« 
stant,  every  original  information  or  bill  of  complaint  filed 
in  the  High  Court  of  Chancery,  shall  (at  the  option  of 
the  party,  informant  or  complainant,  by  or  on  whose 
behalf  the  information  or  bill  shall  be  filed)  be  distinctly 
marked  at  or  near  the  top  or  upper  part  thereof,  either 
with  the  words  "  Lord  Chancellor,"  or  with  the  words 
''Master  of  the  Bolls:"  And  that  the  Six  Clerk  and 
Clerk  in  Court,  to  whom  the  filing  of  the  information  or 
bill  belongs,  shall,  in  the  books  and  indexes  in  which 
the  same  shall  be  entered,  add  to  the  entry  thereof  such 
distinguishing  words  or  mark  as  may  make  it  appear 
from  such  entry  whether  the  information  or  bill  is 
marked  with  the  words  "  Lord  Chancellor,"  or  with  the 
words  ''Master  of  the  Bolls:"  And  that,  from  and  after 
the  said  20th  day  of  May,  the  Six  Clerks  and  Clerks  in 
Court  are  not  to  file  any  original  information  or  bill  of 
complaint  which  shall  not  be  marked  in  the  maimer 
hereinbefore  directed. 

II.  That,  in  every  cause  in  which  the  original  infor- 
mation or  bill  shall  be  marked  with  the  words  "Lord 
Chancellor,"  or  with  the  words  "  Master  of  the  Bolls," 
the  Six  Clerk  to  whom  it  belongs  to  give  or  sign  the  cer- 
tificate that  the  cause  is  ready  for  hearing  shall,  upon 
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being  applied  to  for  such  certificate,  see  that  the  same 
certificate  is  marked,  or  cause  the  same  to  be  marked, 
with  the  words  "  Lord  Chancellor,"  or  with  the  words 
<<  Master  of  the  Rolls,"  in  conformity  with  the  like  words 
marked  on  the  original  information  or  biU. 

III.  That,  in  everj  cause  now  in  Court,  but  which 
has  not  yet  been  set  down  for  hearing,  the  Clerk  in 
Court  who,  on  the  behalf  of  the  informant,  or  of  the 
plaintiff  or  defendant,  shall,  at  any  time  after  the  20th 
day  of  May  instant,  apply  to  the  Six  Clerk  to  set  down 
the  cause  for  hearing,  or  for  the  certificate  that  the 
cause  is  ready  for  hearing,  shall  state  or  certify  to  such 
Six  Clerk  whether  any  orders  or  order  disposing  of 
any  pleas  or  plea,  demurrers  or  demurrer,  or  any  special 
orders  or  order  upon  merits  shewn  by  answer  or  hy 
affidavit,  have  or  has  been  made  in  the  cause,  or  (in  case 
no  such  order  as  aforesaid  has  been  made)  whether  the 
party  on  whose  behalf  the  application  is  made  desires 
the  cause  to  be  heard  before  the  Lord  Chancellor  or  the 
Master  of  the  Rolls;  and  in  case  the  Clerk  in  Court  so 
applying  shall  certify  that  any  such  order  as  aforesaid  has 
been  made  by  the  Lord  Chancellor  or  Vice- Chancellor, 
and  not  by  the  Master  of  the  Rolls,  or  that  such  orders 
as  aforesaid  have  been  made  by  both  the  Lord  Chancel- 
lor or  Vice-Chancellor  and  the  Master  of  the  Rolls,  hut 
that  the  last  of  such  orders  has  been  made  by  the  Lord 
Chancellor  or  Vice-Chancellor,  or  (in  case  no  such  order 
has  been  made  in  the  cause)  that  the  party  desires 
the  cause  to  be  heard  before  the  Lord  Chancellor, 
the  Six  Clerk  giving  the  certificate  shall  see  that  the 
same  certificate  is  marked,  or  shall  cause  the  same  to 
be  marked,  with  the  words  "Lord  Chancellor;"  and  the 
Six  Clerk  and  Clerk  in  Court  shall  cause  the  entries 
of  the  cause  in  their  books  and  indexes  to  be  marked 
with  such  distinguishing  words  or  marks  as  shall  signi/V 
that  the  cause  is  to  be  heard  before  the  Lord  Chancel- 
lor; and  in  case  the  Clerk  in  Court  so  applying  as  afore- 
said shall  certify  that  any  such  order  as  aforesaid  has 
been  made  \)y  t\i^  M^8i&V.^t  Q>i!  tihe  RoUs,  and  not  by  the 
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Lord  Chancellor  or  Vice-Chancellor,  or  that  such  orders 
as  aforesaid  have  heen  made  hj  hoth  the  Lord  Chancel- 
lor or  Vice-Chancellor  and  the  Master  of  the  Rolls,  hut 
that  the  last  of  such  orders  has  heen  made  hy  the  Master 
of  the  Rolls,  or  (in  case  no  such  order  as  aforesaid  has 
been  made  in  the  cause)  that  the  party  desires  the  cause 
to  be  heard  before  the  Master  of  the  Rolls,  the  Six  Clerk 
giving  the  certificate  shall  see  that  the  same  certificate 
18  marked,  or  shall  cause  the  same  to  be  marked,  with 
the  words  "  Master  of  the  Rolls ; "  and  the  Six  Clerk 
and  Clerk  in  Court  shall  cause  the  entries  of  the  cause 
in  their  books  and  indexes  to  be  marked  with  such  dis- 
tinguishing words  or  marks  as  shall  signify  that  the 
cause  is  to  he  heard  before  the  Master  of  the  Rolls. 

IV.  That  the  Registrars  of  the  Court,  and  the  Secre- 
taries of  the  Lord  Chancellor  and  of  the  Master  of  the 
Bolls,  are  not  at  any  time  after  the  said  20th  day  of  May 
instant  to  set  down  to  be  heard  any  cause  in  which  the 
certificate  of  the  cause  being  ready  for  hearing  shall  not 
be  marked  in  the  manner  directed  by  the  2nd  and  3rd 
Orders,  and  are  not,  after  the  date  of  these  Orders,  to 
set  down  to  be  heard  before  the  Master  of  the  Rolls  any 
cause,  further  directions,  or  exceptions,  which  is  or  are 
now  set  down  to  be  heard  before  the  Lord  Chancellor, 
and  are  not,  without  special  order  of  the  Lord  Chan- 
cellor, to  set  down  to  be  heard  before  the  Lord  Chancel- 
lor, any  cause,  further  directions,  or  exceptions,  which 
is  or  are  now  set  down  to  be  heard  before  the  Master  of 
the  Rolls. 

V.  That  in  every  petition  praying  that  a  day  may  be 
appointed  for  arguing  a  plea  or  demurrer  put  in  to  any 
information  or  bill  filed  on  or  after  the  said  20th  day  of 
May,  it  shall  be  stated  whether  the  information  or  bill 
to  which  such  plea  or  demurrer  is  put  in  is  marked  with 
the  words  "  Lord  Chancellor,"  or  with  the  words  "  Mas- 
ter of  the  Rolls." 

VI.  That,  from  and  after  the  said  20th  day  of  May 

d 


1  APPENDIX. 

instanty  the  several  causes  and  matters  hereinafter  men- 
tionedy  not  ahready  set  down,  shall  be  set  down  to  be 
heard  before  the  Lord  Chancellor,  and  shall  not  without 
special  order  of  the  Lord  Chancellor  be  set  down  to  be 
heard  before  the  Master  of  the  Rolls. 

1 .  Every  plea  or  demurrer,  and  all  exceptions  in  any 
cause  in  which  the  information  or  bill  shall  be  marked 
with  the  words  "  Lord  Chancellor,"  or  in  which  the 
entries  of  the  cause  in  the  Six  Clerks'  books  shall  be  so 
marked  as  to  signify  that  the  same  is  to  be  heard  before 
the  Lord  Chancellor. 

2.  Every  cause  in  which  the  certificate  of  the  cause 
being  ready  for  hearing  shall  be  marked  with  the  words 
«  Lord  Chancellor." 

3.  Every  cause  requiring  to  be  heard  for  further  di- 
rections, or  on  the  equity  reserved,  and  in  which  the 
Master's  report  has  been  or  shall  be  made,  or  a  trial  at 
law  has  been  or  shall  be  had,  or  the  certificate  of  a  court 
of  common  law  has  been  or  shall  be  obtained  in  pursu- 
ance of  a  decree  or  order  pronounced  by  the  Lord  Chan- 
cellor or  Vice-Chancellor. 

4.  Every  exception  or  set  of  exceptions  taken  to  any 
report  made  by  a  Master  in  Ordinary,  in  pursuance  of  a 
decree,  or  an  order  of  reference,  (not  being  an  order  ob- 
tained as  of  course),  made  by  the  Lord  Chancellor  or 
the  Yice-Chancellor. 

VII.  That,  from  and  after  the  said  20th  day  of  May 
instant,  every  petition  presented  or  motion  made  under 
or  pursuant  to  the  liberty  to  apply  contained  in  any  de- 
cree or  decretal  order  of  the  Lord  Chancellor  or'^^ce- 
Chancellor,  shall,  as  to  petitions,  be  addressed  to  and 
set  down  to  be  heard  before  the  Lord  Chancellor,  and 
shall  as  to  motions  be  made  before  the  Lord  Chancellor 
or  Yice-Chancellor ;  and  that  no  such  petition  or  mo- 
tion shall,  without  special  order  of  the  Lord  Chancellor, 
be  addressed  to  or  made  before  the  Master  of  the  BoUs. 

VIII.  That  all  such  pleas,  demurrers,  causes,  further 
directions,  exception^)  and  ^titions,  to  be  so  set  down  to 
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be  beard  before  the  Lord  Chancellor,  as  hereinbefore  is 
directed,  shall  be  heard  and  determined  in  the  same 
manner,  and  be  subject  to  the  same  rules,  as  pleas,  de- 
murrers, causes,  further  directions,  exceptions,  and  pe- 
titions set  down  before  the  Lord  Chancellor,  have  here- 
tofore been  heard  and  determined. 

IX.  That,  from  and  after  the  said  20th  day  of  May 
instant,  all  interlocutory  applications  by  way  of  motion 
or  petition,  (other  than  applications  for  orders  of  course), 
shall,  in  the  several  cases  hereinafter  mentioned,  be 
made  to  the  Lord  Chancellor  or  to  the  Yice-Chancellor, 
and  shall  not  without  special  order  of  the  Lord  Chan- 
cellor be  made  to  the  Master  of  the  Rolls;  viz.,  in  the 
several  cases  following: — 

1.  Where  the  original  information  or  bill  is  marked 
with  the  words  "  Lord  Chancellor." 

2.  Where  the  cause  has  not  been  set  down  for  hear- 
ing, and  any  order  disposing  of  any  plea  or  demurrer 
or  any  special  order  upon  merits,  shewn  by  answer  or 
by  affidavit,  has  been  made  in  the  cause  by  the  Lord 
Chancellor  or  Yice-Chancellor,  and  no  such  order  has 
been  made  by  the  Master  of  the  Bolls. 

3.  Where  the  cause  has  not  been  set  down  for  hear- 
ing, and  orders  disposing  of  pleas  or  demurrers  or  spe- 
cial orders  upon  merits,  shewn  by  answer  or  affidavit, 
have  been  made  by  both  the  Lord  Chancellor  or  Vice- 
Chancellor  and  the  Master  of  the  Rolls,  but  the  last  of 
snch  orders  was  made  by  the  Lord  Chancellor  or  Yice- 
Chancellor. 

4.  Where  the  cause  has  been  set  down  for  hearing 
before  the  Lord  Chancellor,  either  for  original  hearing, 
or  for  ftirther  directions,  or  on  the  equity  reserved. 

5.  Whei'e  the  decree  or  last  decretal  order  was  made 
by  the  Lord  Chancellor  or  Yice-Chancellor,  except  in 
cases  where  the  decree  or  last  decretal  order  was  made 
by  the  Lord  Chancellor  on  a  re-hearing  of  a  decree  or 
decretal  order  made  by  the  Master  of  the  Rolls. 

X.  That^  from  and  after  the  said  20th  day  of  May 
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instant,  the  sereral  causes  and  matters  hereinafter  men- 
tionedy  not  already  set  down,  shall  be  set  down  to  be 
heard  before  the  Master  of  the  BoUs,  and  shall  not 
otherwise  than  for  the  purpose  of  re-hearing  be  set 
down  to  be  heard  before  die  Lord  Chancellor. 

1 .  Every  plea  or  demurrer,  and  all  exceptions  in  any 
cause  in  which  the  information  or  bill  shall  be  marked 
with  the  words  '*  Master  of  the  Rolls; "  or  in  which  the 
entries  of  the  cause  in  the  Six  Clerks'  books  shall  be  ao 
marked  as  to  signify  that  the  same  is  to  be  heard  before 
the  Master  of  the  Bolls. 

2.  Every  cause  in  which  the  certificate  of  the  same 
being  ready  for  hearing  shall  be  marked  with  the  words 
"  Master  of  the  Rolls/* 

3.  Every  cause  requiring  to  be  heard  for  further  di> 
rections  or  on  the  equity  reserved,  and  in  which  the 
Master's  report  has  been  or  shall  be  made,  or  a  trial  al 
law  has  been  or  shall  be  had,  or  the  certificate  of  a 
Court  of  common  law  has  been  or  shall  be  obtained,  in 
pursuance  of  a  decree  or  order  pronounced  by  the  Mas- 
ter of  the  Rolls. 

4.  Every  exception,  or  set  of  exceptions,  taken  to 
any  report  made  by  a  Master  in  Ordinary,  pursuant  to 
a  decree  or  an  order  of  reference  (not  being  an  order 
obtained  as  of  course)  made  by  the  Master  of  the  Bolls. 

XI.  That,  from  and  after  the  said  20th  day  of  Hay 
instant,  every  petition  presented,  or  motion  made,  under 
or  pursuant  to  the  Hberty  to  apply  contained  in  any  de- 
cree or  decretal  order  of  the  Master  of  the  Bolls,  shall 
be  addressed  to  and  set  down  to  be  heard,  or  shall  be 
made,  before  the  Master  of  the  Rolls:  And  that,  except 
for  the  purpose  of  re-hearing  an  order  of  the  Master  of 
the  Rolls,  no  such  petition  or  motion  shall  be  addressed 
to  or  made  before  the  Lord  Chancellor. 

XII.  That,  from  and  after  the  said  20th  day  of  M^ 
instant,  all  interlocutory  applications,  by  way  of  motion 
or  petition,  (other  than  applications  for  orders  of  course), 
shall,  in  the  several  cases  hereinafter  mentioned,  be  made 
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to  the  Master  of  the  Rolls,  and  shall  not,  except  for 
the  purpose  of  re-hearing  an  order  of  the  Master  of  the 
Bolls,  he  made  to  the  Lord  Chancellor;  viz.  in  the  se- 
veral cases  following: — 

1 .  Where  the  original  information  or  hill  is  marked 
with  the  words  "  Master  of  the  Rolls." 

2.  Where  the  cause  has  not  heen  set  down  for  hearing, 
and  any  order  disposing  of  any  plea  or  demurrer,  or  any 
special  order  upon  merits  shewn  hy  answer  or  aifidavit, 
has  heen  made  in  the  cause  hy  the  Master  of  the  Rolls, 
and  no  such  order  has  been  made  by  the  Lord  Chan- 
cellor or  Vice-Chancellor. 

3.  Where  the  cause  has  not  been  set  down  for  hear- 
ing, and  orders  disposing  of  pleas  or  demurrers,  or  spe- 
dal  order  upon  merits  shewn  by  answer  or  affidavit, 
have  been  made  by  both  the  Lord  Chancellor  or  Vice- 
Chancellor  and  the  Master  of  the  Rolls,  but  the  last  of 
such  orders  has  been  made  by  the  Master  of  the  Rolls. 

4.  Where  the  cause  has  been  set  down  for  hearing 
before  the  Master  of  the  Rolls,  either  for  original  hear- 
ing or  for  further  directions,  or  on  the  equity  reserved, 
and  is  not  now  set  down  to  be  so  heard  before  the  Lord 
Chancellor. 

5.  Where  the  decree  or  last  decretal  order  was  made 
by  the  Master  of  the  Rolls  or  by  the  Lord  Chancellor, 
On  the  re-hearing  of  a  decree  or  decretal  order  of  the 
Master  of  the  Rolls. 

XIII.  That  the  above  Orders  as  to  interlocutory  ap- 
plications shall  not  extend  to  any  applications  for  orders 
of  course,  nor  to  any  petitions  presented,  or  notices  of 
motion  given,  before  the  18th  day  of  May  instant. 

XIV.  That  all  applications  for  orders  of  course  to  be 
obtained  on  petition  or  motion  shall  and  may  be  made 
in  the  same  manner  in  all  respects  as  if  the  above 
Orders  had  not  been  made;  but  as  to  all  cases  in  which, 
according  to  the  9th  preceding  Order,  interlocutory  ap- 
plications (other  than  apphcations  for  orders  of  course) 
are  directea  to  be  made  before  the  Lord  Chancellot  ox 
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Vice-Chancellor,  if  any  order  nisi,  upon  which  cause 
against  making  the  order  absolute  is  to  be  shewn  to  the 
Court,  shall  be  obtained  as  of  course  from  the  Master 
of  the  Rolls,  such  cause  shall  be  shewn  before  the  Lord 
Chancellor  or  Vice-Chancellor;  and  if  anj  order  of  re- 
ference to  the  Master  in  Ordinary  shall  be  obtained  as  of 
course  from  the  Master  of  the  Rolls,  and  the  Master's 
report  pursuant  to  such  order  of  reference  shall  be  ex- 
cepted to,  the  exceptions  thereto  shall  be  heard  before 
the  Lord  Chancellor  or  the  Vice-Chancellor:  And  in  all 
cases  in  which,  according  to  the  12th  preceding  Order, 
interlocutory  applications  (other  than  applications  for 
orders  of  course)  are  directed  to  be  made  before  the 
Master  of  the  Rolls,  if  any  order  nisi,  upon  which  cause 
against  making  the  order  absolute  is  to  be  shewn  to  the 
Court,  shall  be  obtained  as  of  course  from  the  Lord 
Chancellor  or  Vice-Chancellor,  such  cause  shall  be  shewn 
before  the  Master  of  the  Rolls;  and  if  any  order  of  re* 
ference  to  the  Master  in  Ordinary  shall  be  obtained  as 
of  course  from  the  Lord  Chancellor  or  Vice-Chancellor, 
and  the  Master's  report  pursuant  to  such  order  of  refer- 
ence  shall  be  excepted  to,  the  exceptions  thereto  shaD 
be  heard  before  the  Master  of  the  Rolls. 

XV.  That,  in  the  interval  between  the  close  of  the 
sittings  after  any  term  and  the  commencement  of  the 
sittings  before  or  at  the  beginning  of  the  next  ensnii^ 
term,  applications  for  special  orders  may  be  made  to 
any  Judge  of  the  Court  in  the  same  manner  as  if  these 
Orders  had  not  been  made;  but  that  the  orders  which 
shall  be  made  in  any  such  interval  by  the  Lord  Chan- 
cellor, or  by  the  Master  of  the  Rolls,  or  by  the  Vice- 
Chancellor,  shall,  if  not  made  by  the  Judge  to  whom  the 
application,  if  made  during  the  ordinary  sittings  of  the 
Court,  would  have  been  made  pursuant  to  the  directions 
contained  in  these  Orders,  be  marked  as  having  been 
made  for  such  Judge,  and  shall  in  the  future  proceed- 
ings of  the  cause  be  deemed  to  be  the  order  of  such 
Judge  in  all  respects  save  this, — that  no  order  so  made 
by  one  Judge  for  another  under  the  circumstances  afore- 
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said  shall  be  reheard  for  the  purpose  of  bemg  discharged 
or  varied  otherwise  than  by  the  Lord  Chancellor. 

XYI.  That,  from  and  afler  the  said  20th  day  of  May 
instant,  all  matters  which  under  and  by  virtue  of  any 
Act  of  Parhament  or  otherwise  the  Court  hath  jurisdic- 
tion to  hear  and  determine  in  a  summary  way,  and 
which  shall  be  in  the  first  instance  brought  under  the 
consideration  of  the  Court  upon  a  petition  presented  to 
the  Lord  Chancellor,  shall  in  any  subsequent  stage  of 
the  proceedings  respecting  the  same  matters  be  heard 
and  determined  by  the  Lord  Chancellor  or  Yice-Chancel- 
lor;  and  that  no  petition  respecting  the  same  matters 
in  any  subsequent  stage  of  the  proceedings   relating 
thereto,  shall,  without  special  order  of  the  Lord  Chan- 
cellor, be  set  down  to  be  heard  before  the  Master  of  the 
Bolls;  and  that  all  such  matters  as  aforesaid  which  shall 
be  in  the  first  instance  brought  under  the  consideration 
of  the  Court  upon  a  petition  to  the  Master  of  the  Rolls, 
fthall,  in  any  subsequent  stage  of  the  proceedings  re- 
specting the  same  matters,  be  heard  and  determined  by 
the  Master  of  the  Rolls;  and  that  no  petition  respect- 
ing the  same  matters  in  any  subsequent  stage  of  the 
proceedings  relating  thereto,  shall,  otherwise  than  for 
the  purpose  of  re-hearing  an  order  of  the  Master  of  the 
Rolb,  be  set  down  to  be  heard  before  the  Lord  Chan- 
cellor. 

cottenham,  c. 
Langdale,  M.  R. 
Lancelot  Shadwell,  V.  C. 
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Court  of  Chancery,  March,  1839,  (4  My.  &  Cr.  i.) 

It  is  hereby  declared  and  directed  by  the  Lord  High 
Chancellor,  with  the  concurrence  of  the  Master  of  the 
Rolls,  and  the  Yice-Chancellor,  that,  in  all  cases  where 
a  receiver  of  a  landed  estate  is  appointed,  with  a  direc- 
tion that  such  receiver  shall  manage,  as  well  as  set  and 
let,  with  the  approbation  of  the  Master,  and  such  re- 
ceiver shall,  under  the  provision  of  the  Act  for  the 
Commutation  of  Tithes  in  England  and  Wales,  (6  &  7 
W.  4,  c.  71,  8. 12),  be  deemed,  for  the  purposes  of  the 
said  act,  an  owner  of  such  tithes  and  lands  as  therein 
mentioned,  jointly  with  any  other  person,  the  Master 
shall,  without  special  order,  receive  any  proposal  re- 
garding the  execution  of  the  said  act,  as  to  such  tithes 
and  lands,  and  shall  make  his  report  thereon;  which 
report  shall  be  submitted  to  the  Court  for  confirmation, 
in  the  same  manner  as  is  now  done  with  respect  to  re- 
ports made  under  the  sixty-fourth  of  the  Greneral  Orders, 
dated  the  3rd  day  of  AprH,  1828,  and  until  such  report 
be  confirmed,  it  shall  not  give  any  authority  to  the 
receiver. 

cottenham,  c. 

Langdale,  M.  R. 

Lancelot  Shadwell,  V.  C. 
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General  Orders  of  May  9,  1839. 

The  Bight  Honourable  Charles  Christopher 
Lord  CoTTENHAM,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance  of  the 
Right  Honourable  Henry  Lord  Langdale,  Mas- 
ter of  the  KoUs,  and  the  Right  Honourable  Sir  Lan- 
celot Shadwell,  Vice-Chancellor  of  England,  doth 
hereby  order  and  direct  in  manner  following;  that  is 
to  say, 

I.  That  in  all  cases  in  which  it  shall  be  alleged 
that  the  plaintiff  is  prosecuting  the  defendant,  in  this 
Court,  and  also  in  some  other  Court  for  the  same  mat- 
ter, the  defendant  in  eight  days  after  filing  his  answer, 
or  further  answer  to  the  plaintiffs  bill,  shall  be  entitled, 
as  of  course,  on  motion  or  petition,  to  the  usual  order 
for  the  plaintiff  to  make  his  election  in  which  Court  he 
will  proceed,  with  the  usual  directions  in  that  behalf, 
unless  the  plaintiff  shall,  before  the  expiration  of  the 
same  eight  days,  have  delivered  exceptions  to  the  de- 
fendant's answer,  or  have  referred  his  further  answer 
on  former  exceptions.  And  in  case  the  plaintiff  shall 
have  delivered  such  exceptions,  or  referred  the  defend- 
ant's further  answer  within  such  time,  the  defendant 
shall  be  at  liberty,  by  notice  in  writing  to  be  served  on 
the  plaintiff's  Clerk  in  Court,  to  require  the  plaintiff  to 
procure  the  Master's  report  on  such  exceptions,  within 
four  days  from  the  service  of  such  notice.  And  if  the 
plaintiff,  being  so  served  with  such  notice,  shall  not 
procure  the  Aster's  report  in  four  days  accordingly,  or 
if  the  exceptions  shall  not  be  allowed,  the  defendant 
shall  then  be  entitled,  as  of  course,  on  motion  or  peti- 
tion, to  the  usual  order  for  the  plaintiff  to  elect  in  which 
Court  he  will  proceed,  with  the  usual  directions.  But 
in  either  of  such  cases  the  plaintiff  shall  be  at  Uberty  to 
move  that  such  order  may  be  discharged  on  the  merits 
confessed  in  the  answer. 
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II.  Tint  the  plaintiff  in  mnj  injunction  cause  haTing 
oliCaiDed  the  common  injunction  to  stay  proceedings  at 
lav,  mar  (other  bcfwe  or  after  the  answer  of  the  de- 
fmdant  shaU  be  put  in,  and  whether  such  injunction 
shaD  or  shall  not  hare  been  continued  to  the  hearing  of 
the  cause,)  obtain  an  order,  as  of  course,  for  leaTe  to 
aflBcnd  the  ImU  without  prejudice  to  the  injunction,  but 
that  sodi  Older  shall  contain  an  undertaking  bj  the 
plaintxff  to  amend  the  bill  within  one  week  after  the 
date  of  the  order,  and  in  default  thereof  the  order  shall 
hccoHie  Toid.  And  that  in  case  the  hill  shall  be 
amoided  pursuant  to  sodi  order,  the  defendant  shall 
thereupon,  and  although  he  may  not  hare  put  in  his 
answer  to  the  bill  or  the  amendments  thereof,  be  at 
libcrtT  to  more  the  Court  on  notice,  to  dissolve  the  in* 
juDCtioB,  oo  the  ground  that  the  bill,  as  amended,  does 
not,  efen  if  the  amendments  be  true,  entitle  the  plaintiff 
thereto. 

in.  That  in  case  an  injunction  to  stay  proceedii^  at 
law  shall  be  prayed  for  by  the  bill,  and  shall  either  not 
be  obtained,  or  having  been  obtained,  shall  hare  been 
dtssohred  upon  the  merits  stated  in  the  answer,  and  the 
plaintiff  shall  afterwards  amend  his  bill,  and  the  defend- 
ant shaU  not  [Jead,  answer,  or  demur  to  the  amended  bill 
within  eight  days  after  appearance,  the  plaintiff  shall  be 
entitled  to  more  for  an  injunction,  upon  affidavit  of  the 
truth  of  the  amendments. 

IT.  That  fbredosure  causes  when  ready  for  hearing, 
may  be  ordered  to  be  advanced  for  hearing,  under  the 
same  cirrumstances,  and  subject  to  the  same  rules  as 
other  causes  may  be  ordered  to  be  so  advanced. 

T.  That  in  all  cases  in  which  it  shall  appear  that 
certain  preHminary  accounts  and  inquiries  must  be 
taken  and  made  bdbre  the  rights  and  interests  of  the 
parties  to  the  cause  can  be  ascertained,  or  the  ques- 
tions therein  arising  can  be  determined,  the  plaintiff 
shall  be  at  libeTty,  at  any  time  after  the  defendants 
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shall  have  appeared  to  the  bill,  to  move  the  Court  on 
notice,  that  such  inquiries  and  accounts  shall  be  made 
and  taken,  and  that  an  order  referring  it  to  the  Master 
to  make  such  inquiries,  and  take  such  accounts,  shall 
thereupon  be  made,  without  prejudice  to  any  question 
in  the  cause,  if  it  shall  appear  to  the  Court,  that  the 
same  will  be  beneficial  to  such  (if  any)  parties  to  the 
cause  as  may  not  be  competent  to  consent  thereto,  and 
that  the  same  is  consented  to  by  such  (if  any)  of  the 
defendants  as  being  competent  to  consent  have  not  put 
in  their  answer  to  the  bill,  and  that  the  same  is  con- 
sented to  by,  or  is  proper  to  be  made  upon,  the  state- 
ments contained  in  the  answers  of  such  (if  any)  of  the 
defendants  as  have  answered  the  bill. 

VI.  That  whenever  any  order  of  course  obtained 
from  the  Master  of  the  Rolls  in  any  cause  marked  for 
or  set  down  to  be  heard  before  the  lK)rd  Chancellor  pur- 
suant to  the  Oeneral  Order  of  the  5th  day  of  May,  1837, 
shall  be  alleged  to  have  been  irregularly  obtained,  any 
application  to  discharge  the  same  for  irregularity,  shall 
in  the  first  instance  be  made  to  the  Master  of  the  Bolls, 
and  such  cause  and  all  other  applications  to  be  made 
therein,  shall  nevertheless  continue  subject  to  all  the 
regulations  of  the  said  General  Order  as  if  this  Order 
had  not  been  made. 

cottenham,  c. 
Langdale,  M.  R. 
Lancelot  Shadwell,  V.  C. 
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Orders  of  May  10,  1839. 

The  Bight  Honourable  Charles  Christopher  Lord 
CoTTENHAM,  Lord  High  Chancellor  of  Great  Britain, 
by  and  with  the  advice  and  assistance  of  the  Bight 
Honourable  Henry  Lord  Langdale,  Master  of  the 
Rolls,  and  the  Bight  Honourable  Sir  Lancelot  Shad- 
well,  yice-Chancellor  of  England,  doth  hereby  order 
and  direct  in  manner  following ;  that  is  to  say, 

I.  That  every  person  to  whom  in  any  cause  or  matter 
pending  in  this  Court,  any  sum  of  money  or  any  costs 
have  been  ordered  to  be  paid,  shall  after  the  lapse  of 
one  month  from  the  time  when  such  Order  for  payment 
was  duly  passed  and  entered,  be  entitled  by  his  Clerk  in 
Court  to  sue  out  one  or  more  writ  or  writs  of  fieri  facias 
or  writ  or  writs  of  elegit  of  the  form  hereinafter  stated, 
or  as  near  thereto  as  the  circumstances  of  the  case  may 
require. 

II.  That  upon  every  such  order  hereafter  to  be  en- 
tered, the  entering  Clerk  of  this  Court  in  whose  division 
the  same  may  be,  shall,  at  the  request  of  the  party 
leaving  the  same,  mark  the  day  of  the  month  and  year 
on  which  the  same  shall  be  so  left  for  entry,  and  no 
writ  of  fieri  facias  or  elegit  shall  be  sued  out  upon  any 
such  order,  unless  the  date  of  such  entry  shall  be  so 
marked  thereon  as  aforesaid. 

III.  That  such  writs  when  sealed  shall  be  delivered 
to  the  sheriff  or  other  officer  to  whom  the  execution  of 
the  like  writs  issuing  out  of  the  superior  Courts  of  com- 
mon law  belongs,  and  shall  be  executed  by  such  sheriff 
or  other  officer  as  nearly  as  may  be  in  the  same  manner 
in  which  he  doth  or  ought  to  execute  such  like  writs, 
and  such  writs  when  returned  by  such  sheriff  or  other 
officer,  shall  be  delivered  to  the  Clerks  in  Court,  by 
whom  respectively  they  were  sued  out,  or  be  left  at  their 
respective  seats,  and  shall  thereupon  be  filed  as  of  record 
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in  the  office  of  the  Six  Clerks  of  this  Court.  And  that 
for  the  execution  of  such  writs,  such  sheriff  or  other 
officer  shall  not  take  or  be  allowed  any  fees  other  than 
such  as  are  or  shall  be  from  time  to  time  allowed  by 
lawful  authority  for  the  execution  of  the  like  writs 
issuing  out  of  the  superior  Courts  of  common  law. 

IV.  That  if  it  shall  appear  upon  the  return  of  any 
such  writ  of  fieri  facias  as  aforesaid,  that  the  sheriff  or 
other  officer  hath  by  virtue  of  such  writ  seized  but  not 
sold  any  goods  of  the  person  ordered  to  pay  such  sum 
of  money  or  costs  as  aforesaid,  the  person  to  whom  such 
sum  of  money  or  costs  is  payable,  shall  immediately 
after  such  writ  with  such  return  shall  be  filed  as  of  re- 
cord, be  at  Hberty  by  his  Clerk  in  Court  to  sue  out  a 
writ  of  venditioni  exponas  in  the  form  hereinafter  stated, 
or  as  near  thereto  as  the  circumstances  of  the  case  may 
require. 

v.  That  on  every  such  writ  of  fieri  facias  and  elegit 
so  to  be  issued  as  aforesaid  there  shall  be  endorsed  the 
words,  **  By  the  Court,"  and  also  thereunder  the  calling 
and  place  of  residence  of  the  party  against  whom  such 
writ  shall  be  issued,  and  also  the  name  and  residence  or 
place  of  business  of  the  solicitor  at  whose  instance  the 
same  shall  be  issued,  and  the  name  of  the  Clerk  in 
Court  issuing  the  same,  and  that  every  such  writ  be 
also  endorsed  for  the  sum  to  be  levied  according  to  the 
form  used  upon  like  writs  issuing  out  of  the  superior 
Courts  of  common  law. 

VI.  That  for  every  such  writ  of  fieri  facias  or  vendi- 
tioni exponas  so  to  be  issued  as  aforesaid,  there  shall  be 
allowed  to  the  Clerk  in  Court  issuing  the  same  the  sum 
of  eighteen  shillings  and  seven-pence,  and  for  every  such 
writ  of  elegit  the  sum  of  one  pound  ten  shillings,  and 
that  there  be  aUowed  to  the  solicitor  at  whose  instance 
any  such  writ  of  fieri  facias,  elegit,  or  venditioni  exponas,, 
shall  be  issued,  the  sum  of  six  shilliugs  and  eight^pence 
for  instructions  for  the  said  writ,  and  that  there  be  also 
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allowed  to  such  solicitor  the  farther  sum  of  six  shillings 
and  eight-pence  for  attending  to  procure  a  warrant,  and 
for  attending  to  instruct  the  officer  charged  with  the  ex- 
ecution of  such  writ. 


FORMS  OF  WRITS. 

No.  1. — Writ  of  Fieri  Facias,  on  a  Decree  or  Order  of  the  Comrt  ff 

Chancery  for  Payment  of  Money. 

Victoria,  hj  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  the  Sheriff  of  greeting. 

We  command  you  that  of  the  goods  and  chattels  of  C.  D.  in  yonr 
bailiwick,  vou  cause  to  be  made  tiie  sum  of  ;|f  ,  which  lately 

before  us  m  our  High  Court  of  Chancery,  in  a  certain  cause,  or 
certain  causes  {at  the  cate  may  be),  wherein  A.  B.  is  plaintiff,  and 
C.  D.  is  defendant,  or,  in  a  certain  matter  there  depending,  inti- 
tuled, "  In  the  matter  of  E.  F."  (at  the  cate  may  be),  by  a  decree 
or  order  {at  the  cate  may  be),  of  our  said  Court,  beiuing  date  the 
day  of  ,  was  decreed  or  ordered  {at  the  cate  may  be)  to 

be  paid  by  the  said  C.  D.  to  A.  B.  And  that  of  the  goods  and 
chattels  of  the  said  C.  D.  in  your  bailiwick  you  further  cause  to  be 
made  interest  upon  the  said  sum  of  ;^  ,  at  the  rate  of  £4  per 

centum  per  annum,  from  the  day  of  (a).     And  that 

you  have  that  money  and  interest  before  us,  in  our  said  Court,  im- 
mediately after  the  execution  hereof,  to  be  paid  to  the  said  A*  B. 
in  pursuance  of  the  said  decree  or  order  {at  the  cate  may  he).  And 
that  you  do  all  such  things  as  by  the  statute  passed  in  the  second 
year  of  our  reign,  you  are  authorized  and  required  to  do  in  this 
behalf;  and  in  what  manner  you  shall  have  executed  this  our  writf 
make  appear  to  us  in  our  said  Court  immediately  after  the  execa- 
tion  thereof.  And  have  there  then  this  writ  Witness  ourself  at 
Westminster  the  day  of  ,  in  the  year  of  our  reign. 


1^0.  2. — TFrit  of  Fieri  Faciat,  on  a  Decree  or  Order  cf  the  Court  rf 
Chancery  for  Payment  of  Money  and  InteretU 

Victoria,  &c. 

To  the  Sheriff  of  greeting. 

We  command  you  that  of  the  goods  and  chattels  of  C.  D.  in  yonr 

bailiwick,  you  cause  to  be  made  the  sum  of  dS  «  and  also  in- 

(a)  The  day  on  whidi  the  decree  or  order  was  made,  cnr,  if  that  were  prior  to 
the  ht  October,  183B,  «»y  "  from  the  Ist  day  of  October,  lasa** 
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terest  thereon,  at  the  rate  of  £4  per  centum  per  annum,  from  the 
day  of  (6),  whioh  said  sum  of  money  and  interest 

were  lately  before  us  in  our  High  Court  of  Chancery,  in  a  certain 
cause,  or  certain  causes  (as  the  case  may  be),  wherein  A.  B,  is 
plaintiff,  and  C.  D.  is  defendant,  or  in  a  certain  matter  there  de« 
pending,  intituled,  "  In  the  matter  of  E.  F/'  (as  the  case  may  be)^ 
by  a  decree  or  order  (as  the  case  may  be)  of  our  said  Court,  bearing 
date  the  day  of  ,  decreed  or  ordered  (as  the  case  may 

he)  to  be  paid  by  the  said  C.  D.  to  A.  B.,  and  that  you  have  that 
money  and  interest  before  us,  in  our  said  Court,  immediately  after 
the  execution  hereof,  to  be  paid  to  the  said  A.  B.,  in  pursuance  of 
the  said  decree  or  order  (as  the  case  may  be).  And  that  you  do  all 
such  things  as  by  the  statute  passed  in  the  second  year  of  our 
reign,  you  are  authorized  and  required  to  do  in  this  behalf,  and  la 
what  manner  you  shall  have  executed  this  our  writ,  make  appear 
to  us  in  our  said  Court  immediately  after  the  execution  thereof. 
And  have  there  then  this  writ     Witness,  &c. 


No.  Z.-^Writ  of  Fieri  Facias,  on  a  Decree'or  Order  of  the  Court  of 
Chancery  for  Payment  of  Money  and  Costs. 

Victoria,  &c. 

To  the  Sheriff  of  greeting. 

Wb  command  you  that  of  the  goods  and  chattels  of  C.  D.  in  your 
bailiwick,  you  cause  to  be  made  the  sum  of  £  ,  which  said 

sum  of  money  was  lately  before  us  in  our  High  Court  of  Chancery, 
in  a  certain  cause,  or  certain  causes  (as  the  case  may  be),  wherein 
A.  B.  is  plaintiff,  and  C.  D.  is  defendant,  or  in  a  certain  matter 
there  depending,  intituled,  "  In  the  matter  of  £.  F."  (as  the  ease 
may  be),  by  a  decree  or  order  (as  the  case  may  be)  of  our  said  Court, 
bearing  date  the  day  of  ,  decreed  or  ordered  (as  the 

ease  may  be)  to  be  paid  by  the  said  C.  D.  to  A.  B.,  together  with 
certain  costs  in  the  said  order  mentioned,  and  which  costs  have 
been  taxed  and  allowed  by  G.  H.,  esquire,  one  of  the  Masters  of  our 
said  Court  at  the  sum  o{  £  ■  ,  as  appears  by  the  certificate  of 
the  said  Master,  dated  the  day  of  ,  and  that  of  the 

goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you  further 
cause  to  be  made  the  said  sum  of  £  (c),  together  with  in- 

terest at  the  rate  of  £4i  per  centum  per  annum  on  the  said  sum  of 
j£  (d),  from  the  day  of  (e),  and  on  the  said  sum 

of  £  (f),  from  the  day  of  (g),  and  that  you  have 

that  money  and  interest  before  us  in  our  said  Court  immediately 
after  the  execution  hereof,  to  be  paid  to  the  said  A.  B.in  pursuance 

(b)  The  day  mentioned  in  the  order. 

\c)  The  Costs.  (<f)  The  Money. 

te)  The  date  of  the  Order,  or,  if  that  were  prior  to  the  1st  October,  1838,  say, 
'*  nrom  the  1st  day  of  October,  1838." 

(/)  The  Costs. 

{jgr)  The  date  of  the  Master's  certificate,  or,  if  that  were  prior  to  the  1st  of 
October,  1838,  say,  *'  firom  the  1st  day  of  October,  1838." 
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of  the  taid  decree  or  order,  {as  the  ease  wusy  he).  And  thst  yoo  do 
all  such  things  as  bj  the  statute  passed  in  the  second  year  of  our 
reign,  you  are  authorized  and  required  to  do  in  this  behalf,  and  in 
what  manner  you  shall  have  executed  this  our  writ,  make  appear 
to  us  in  our  said  Court  immediately  after  the  execution  thereof 
And  have  there  tiien  this  writ,    '^^tness,  &c 


No.  ^^Writ  of  Fieri  Facias  on  a  Decree  or  Order  of  the  Qmrt  of 
Chancery  for  Payment  of  Money,  Interest,  and  Costs, 

Victoria,  &c 

To  the  Sheriff  of  greeting 

We  conmiand  you  that  of  the  goods  and  chattels  of  C.  D.  in  you 
bailiwick,  you  cause  to  be  made  tiie  sum  of  £  ,  and  also  in- 

terest thereon  at  the  rate  of  £A  per  centum  per  annum,  from  die 

day  of  (A),  which  said  sum  of  money  and  interest  were 

lately  before  us  in  our  High  Court  of  Chancery,  in  a  certain  cause, 
or  certain  causes  (as  the  ease  may  be),  wherein  A.  B.  is  plaintifi^ 
and  C.  D.  is  defendant,  or  in  a  certain  matter  there  depending,  in- 
tituled, "  In  the  matter  of  E.  F."  (as  the  ease  may  be),  by  a  decree 
or  order  (as  the  ease  may  be)  of  our  said  Court,  bearing  date  the 

day  of  ,  decreed  or  ordered  (as  the  ease  may  be)  to  be 

paid  by  the  said  C.  D.  to  A.  B.,  together  with  certain  costs  in  the 
said  order  mentioned,  and  which  costs  have  been  taxed  and  allowed 
by  G.  H.,  esquire,  one  of  the  Masters  of  our  said  Court,  at  the  sum 
of  ;^  ,  as  appears  by  the  certificate  of  the  said  Master,  dated 

the  day  of  ,  and  that  of  the  goods  and  chattels  of  the  said 

C.  P.  in  your  bailiwick  you  further  cause  to  be  made  the  said  som 
of  £  ,  together  with  interest  thereon,  at  the  rate  aforesaid, 

from  the  day  of  (»),  and  that  you  have  that  money  and 

interest  before  us,  in  our  said  Court,  immediately  after  the  execo- 
tion  hereof  to  be  paid  to  the  said  A.  B.  in  pursuance  of  the  said, 
decree  or  order  (as  the  ease  may  be).  And  that  you  do  all  such 
things  as  by  the  statute  passed  in  the  second  year  of  our  reign,  yoa 
are  authorized  and  required  to  do  in  this  behalf,  and  in  what  man- 
ner you  shall  have  executed  this  our  writ,  make  appear  to  us,  in 
our  said  Court  immediately  after  the  execution  thereof.  And  have 
there  then  this  writ.    Witness,  &c 


No.  5. — Writ  of  Fieri  Facias,  on  a  Decree  or  Order  of  the  Conrt  of 

Chancery  for  Payment  of  Costs. 

Victoria,  &c. 

To  the  Sheriff  of  greeting. 

Wb  command  you  that  of  the  goods  and  chattels  of  C.  D.  in  your 

bailiwick,  yon  cause  to  be  made  the  sum  of  ;^  ,  for  certain 

(h)  The  day  mentioned  in  the  Order. 

H)  The  date  of  the  Master's  certificate  of  taxation,  or,  if  that  men  prior  to 
the  1st  October,  183»,  say,  «♦  from  the  1st  day  of  October,  1838." 
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tofits  which  were  lately  before  us  in  our  High  Court  of  Chancery, 
in  a  certain  cause,  or  certain  causes  (as  the  case  may  be),  wherein 
A.  B.  is  plain tiffi  and  C.  D.  is  defendant,  or  in  a  certain  matter 
there  depending,  intituled,  *'  In  the  matter  of  E.  F."  {as  the  case 
may  be),  by  a  decree  or  order  (as  the  case  may  be)  of  our  said  Court, 
bearing  date  the  day  of  ,  decreed  or  ordered  (as  the 

case  may  be)  to  be  paid  by  the  said  C.  D.  to  A.  B.,  and  which  costs 
have  been  taxed  and  allowed  by  G.  H.,  esquire,  one  of  the  Masters 
of  our  said  Court,  at  the  said  sum  of  iS  ,  as  appears  by  the  cer- 

tificate of  the  said  Master,  dated  the  day  of  .    And 

that  of  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick, 
you  further  cause  to  be  made  interest  on  the  said  sum  of  jS  , 

at  the  rate  of  iS4  per  centum  per  annum  from  the  day  of 

(At),  and  that  you  have  that  money  and  interest  before  us. 
In  our  said  Court,  immediately  after  the  execution  hereof,  to  be 
paid  to  the  said  A.  B.  in  pursuance  of  the  said  decree  or  order  (as 
the  ease  may  be).  And  that  you  do  all  such  things,  as  by  the 
statute  passed  in  the  second  year  of  our  reign,  you  are  authorized 
and  required  to  do  in  this  behalf.  And  in  what  manner  you  shall 
have  executed  this  our  writ,  make  appear  to  us  in  our  said  Court 
immediately  after  the  execution  thereof  And  have  there  then  this 
writ    Witness,  &c. 


No.  6. — Writ  of  Elegit  on  a  Decree  or  Order  of  the  Court  of  Chan" 
eery,  for  Payment  of  Money,  or  Money  and  Interest. 

.    Victoria,  &c. 

To  the  Sheriff  of  greeting. 

Whereas  lately  in  our  High  Court  of  Chancery,  in  a  certain 
cause  or  certain  causes  (as  the  case  may  be)  there  depending, 
wherein  A.  B.  and  others  are  plaintiffs,  and  C.  D.  and  others  are 
defendants,  or  in  a  certain  matter  there  depending,  intituled,  "  In 
the  matter  of  E.  F."  (as  the  case  may  be),  by  a  decree  or  order  (as 
the  case  may  be)  of  our  said  Court,  made  in  the  said  cause  or  mat- 
ter (as  the  case  may  be),  and  bearing  date  the  day  of  , 
it  was  decreed  and  ordered,  or  ordered  (as  the  case  may  be),  that  the 
said  C.  D.  should  pay  unto  A.  B.  the  sum  of  £  (if  interest  be 
given  by  the  order,  say  **  together  with  interest  thereon,  after  the 
•rate  of  £^  per  centum  per  annum,  from  the  day  of  "), 
and  afterwards  the  said  A.  B.  came  into  our  said  Court  of  Oban- 
ceiy,  and  according  to  the  form  of  the  statute  in  such  case  made 
4Uid  provided,  chose  to  be  delivered  to  him,  her,  or  them  (as  the  case 
may  be),  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  baili- 
wick, except  his  oxen  and  beasts  of  the  plough;  and  also  such  lands, 
tenements,  rectories,  tithes,  rents,  and  hereditaments,  including 
lands  and  hereditaments  of  copyhold  or  customary  tenure,  in  your 
bailiwick,  as  the  said  C.  D.,  or  any  one  in  trust  for  him,  was  seised 

{k)The  date  of  the  Master's  certificate,  or,  if  that  were  prior  to  the  1st  October 
183tt,  say,  *'  ttKun  the  1st  of  October,  1838." 
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or  possessed  of  on  the  day  of  ,  in  the  year  of  oar  Lord 

(m),  or  at  any  time  afterwards,  or  over  which  the  said  CD. 
on  the  said  day  of  (m),  or  at  any  time  afterwards,  had 

any  disposing  power,  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit;  to  hold  to  him  the  said 
goods  and  chattels  as  his  proper  goods  and  chattels,  and  to  hold  the 
said  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments 
xespectiyely,  according  to  the  nature  and  tenure  thereof,  to  him 
and  to  his  assigns,  until  the  said  sum  of  dS  » together  with 

interest  thereon,  at  the  rate  of  £4:  per  centum  per  annum,  firom  the 
said  day  of  (n)  shall  have  been  levied.     Therefore  we 

command  you  that  withont  delay  you  cause  to  be  delivered  to  the 
said  A.  B.  by  a  reasonable  price  and  extent,  all  the  goods  and  chat* 
tela  of  the  said  C.  D.,  in  your  bailiwick,  except  his  oxen  and  beasts 
of  the  plough;  and  also  idl  such  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments,  including  lands  and  hereditaments  of  co- 
pyhold and  customary  tenure,  in  your  bailiwick,  as  the  said  C.  Dn 
or  any  person  in  trust  for  him,  was  seised  or  possessed  of  on  the  ssid 
day  of  (si),  or  at  any  time  afterwards,  or  over  which 

the  said  C.  D.  on  the  said  day  of  (m),  or  at  any  time 

afterwards,  had  any  disposing  power,  which  he  might,  without  the 
assent  of  any  other  person,  exercise  for  his  own  benefit ;  to  hdd 
the  said  goods  and  chattels  to  the  said  A.  B.  as  his  proper  goods 
and  chattels,  and  also  to  hold  the  said  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  respectively,  according  to  the  nature 
and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said  sum  of 
£  ,  together  with  interest  as  aforesaid,  shall  have  been  levied. 

And  in  what  manner  you  shall  have  executed  this  our  writ,  make 
appear  to  us  in  our  Court  of  Chancery  aforesud,  immediately  after 
the  execution  thereof,  under  your  seal  and  the  seals  of  those  by 
whose  oath  you  shall  make  the  said  extent  and  appraisement.  Ana 
have  there  then  this  writ.    Witness  ourself  at  Westminster,  &c. 


No.  7. — Writ  of  Elegit,  on  a  Decree  or  Order  of  the  Court  qfCk4mc«r^ 

for  Payment  of  Costs, 
Victoria,  &c. 

To  the  Sheriff  of  greeting* 

Whereas,  lately  in  our  High  Court  of  Chancery,  in  a  certais 
cause  or  certain  causes  (as  the  case  may  be)  there  depending, 
wherein  A.  B.  and  others  are  plaintiffs,  and  C.  D.  and  others  sze 
defendants,  or  in  a  certain  matter  there  depending,  intituled,  "  Is 
the  matter  of  £.  F."  (as  the  case  may  be),  by  a  decree  or  order  {at 
the  case  may  be)  of  our  said  Court,  made  in  the  said  cause  or  mat- 
ter (as  the  case  may  be),  and  bearing  date  the  day  of  i 
it  was  decreed  and  ordered,  or  ordered  (as  the  ceue  may  be),  that 

(m)  The  day  on  which  the  decree  or  order  was  made. 

(n)  If  the  order  be  for  money  and  interest,  the  day  mentioned  in  the  order.  If 
for  money  only,  the  day  on  which  the  decree  or  order  was  made,  or,  in  caie  it 
was  made  prior  to  the  Ist  day  of  October,  1838,  say,  "from  the  1st  day  of  Oc* 
tober,  1838.'* 
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C.  D.  should  pay  unto  A.  B.  certain  costs  as  in  the  said  decree  or 
order  {as  the  case  may  be)  mentioned,  and  which  costs  have  heen 
taxed  and  allowed  by  G.  H.,  esquire,  one  of  the  Masters  of  our  said 
Court,  at  the  sum  of  iS  ,  as  appears  by  the  certificate  of  the 

said  Master,  dated  the  day  of  .And  afterwards  the 

■aid  A.  B.  came  into  our  said  Court  of  Chancery,  and  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  chose  to  be 
delivered  to  him  all  the  goods  and  chattels  of  the  said  C.  D.  in  your 
bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also  all 
snob  lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  customary  te- 
nure, in  your  bailiwick,  as  the  said  C.  D.,  or  any  one  in  trust  for 
him,  was  seised  or  possessed  of,  on  the  day  of  ,  in  the 

year  of  our  Lord  (o),  or  at  any  time  afterwards,  or  over 

whieh  the  said  C.  D.  on  the  said  day  of  (o),  or  at  any 

time  afterwards,  had  any  disposing  power,  which  he  might,  without 
the  assent  of  any  other  person,  exercise  for  his  own  benefit;  to  hold 
to  him  the  said  goods  and  chattels  as  his  proper  goods  and  chattels, 
and  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and 
hereditaments  respectively,  according  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  sum  of  £  , 

together  with  interest  thereon  at  the  rate  of  £4  per  centum  per 
annum,  from  the  said  day  of  (p),  shall  have  heen  le- 

vied. Therefore  we  command  you,  that,  without  delay,  yon 
eause  to  be  delivered  to  the  said  A.  B.  by  a  reasonable  price  and 
extent,  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  baili- 
wick, except  his  oxen  and  beasts  of  the  plough,  and  also  all  such 
lands  and  tenements,  rectories,  tithes,  rents,  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  customary  te- 
nure, in  your  bailiwick,  as  the  said  C.  D.,  or  any  person  or  persons 
in  trust  for  him,  was  or  were  seised  or  possessed  of,  on  the  said 
day  of  {o)fOT  at  any  time  afterwards,  or  over  which 

the  said  C.  D.  on  the  said  day  of  (o),  or  at  any  time 

afterwards,  had  any  disposing  power,  which  he  might,  without  the 
assent  of  any  other  person  or  persons,  exercise  for  his  own  benefit; 
to  hold  the  said  goods  and  chattels  to  the  said  A.  B.  as  his  proper 
goods  and  chattels,  and  also  to  hold  the  said  lands,  tenements,  rec- 
tories, tithes,  rents,  and  hereditaments  respectively,  according  to 
the  nature  and  tenure  thereof,  to  him  and  to  his  assigns,  until  the 
said  sum  of  £  ,  together  with  interest  as  aforesaid,  shall  have 

been  levied.  And  in  what  manner  you  shall  have  executed  this 
our  writ,  make  appear  to  us  in  our  Court  of  Chancery  aforesaid, 
immediately  after  the  execution  thereof,  under  your  seal  and  the 
seals  of  those  by  whose  oath  you  shall  make  the  said  extent  and 
appraisement  And  have  there  then  this  writ. 
Witness  ourself  at  Westminster,  &c. 


(o)  The  date  of  the  Master's  certificate  of  taxation. 

tp)  The  date  of  the  Master's  certificate  of  taxation,  or,  if  that  were  prior  to  the 
Ist  day  of  October,  1888,  say,  "from  the  1st  day  of  October,  1838." 
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No  8. — Writ  of  Elegit  on  a  Decree  or  Order  of  the  Court  of  CkoM* 
eery,  for  Payment  of  Money  and  Costs, 

Victoria,  &c. 

To  the  Sheriff  of  greeting. 

Whereas,  lately  in  our  High  Conrt  of  Chancery,  in  a  certain 
cause  or  certain  causes  (as  the  etue  may  be)  there  depending,  wherdn 
A.  B.and  others  are  plaintiffs,  and  C.  D.  and  others  are  defendants, 
or  in  a  certain  matter  there  depending,  intituled,  "  In  the  matter 
of  E.  F."  (as  the  case  may  be)  oy  a  decree  or  order  (as  the  case  may 
be)  of  our  said  Court,  made  in  the  said  cause  or  matter  (as  the  eats 
may  be\  and  bearing  date  the  day  of  ,  it  was  decreed 

and  ordered,  or  ordered  (as  the  ease  may  be),  that  C.  D.  should  pay 
onto  A.  B.  the  sum  of  it  » together  with  certain  costs  as  in 

the  said  decree  or  order  (m  the  case  may  be)  mentioned,  and  which 
costs  have  been  taxed  and  allowed  by  G.  H.,  esquire,  one  of  the 
Masters  of  our  said  Court,  at  the  sum  of  dS  ,  as  appears  by 

the  certificate  of  the  said  Master,  dated  the  day  of  .  And 
afterwards  the  said  A.  B.  came  into  our  said  Court  of  Chancery,  and 
according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, chose  to  be  delivered  to  him  all  the  goods  and  cliatteU  of 
the  said  C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the 
plough,  and  also  idl  such  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments,  including  lands  and  hereditaments  of  copyhold 
or  customary  tenure,  in  your  bailiwick,  as  the  said  C.  D.,  or  any 
one  in  trust  for  him,  was  seised  or  possessed  o^  on  the  day  w 

,  in  the  year  of  our  Lord        (q),  or  at  any  time  afterwards, 
or  over  which  the  said  C.  D.,  on  the  said  day  of  {q)t 

or  at  any  time  afterwards,  had  any  disposing  power,  which  he  mighty 
without  the  assent  of  any  other  person,  exercise  for  his  own  ben^t; 
to  hold  to  him  the  said  goods  and  chattels^  as  his  proper  goods  and 
chattels,  and  to  hold  the  said  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments  respectively,  according  to  the  nature  and 
tenure  thereof,  to  him  and  to  his  assigns,  until  the  said  two  several 
sums  of  iS  and  £  ,  together  with  interest  upon  the 

said  sum  of  £  at  the  rate  of  £i  per  centum  per  annum,  from 

the  day  of  (r),  and  on  the  said  sum  of  £  at  the 

rate  aforesaid,  from  the  day  of  (s),  shall  have  been 

levied.  Therefore  we  command  you,  that  without  delay  yoa 
cause  to  be  delivered  to  the  said  A.  B.  by  a  reasonable  price  and 
extent,  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  baili- 
wick, except  his  oxen  and  beasts  of  the  plough,  and  also  all  snob 
lands  and  tenements,  rectories,  tithes,  rents,  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  customary  te- 
nure, in  your  bailiwick,  as  the  said  C.  D.,  or  any  person  or  persons 

ig)  The  day  on  which  the  decree  or  order  was  made. 

Ir)  The  day  on  which  the  decree  or  order  was  made,  or  in  case  it  was  made 
prior  to  the  Ist  of  October,  18%,  say  "  from  the  1st  of  October,  1838." 

(«)  The  date  of  the  Master's  certificate  of  taxation,  or  if  that  were  prior  to 
the  Ist  day  of  Octdbet,  \«a&,  «k<3  ''  tcocsLthft  Ut  day  of  October,  lB3&r 
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in  trust  for  him,  was  or  were  seised  or  possessed  of,  on  the  said 
day  of  {t),  or  at  any  time  afterwards,  or  over  which  the 

said  C.  D.  on  the  said  day  of  (/),  or  at  any  time  after- 

wards, had  any  disposing  power,  which  he  might,  without  the  as* 
sent  of  any  other  person,  exercise  for  his  own  benefit;  to  hold  the 
said  goods  and  chattels  to  the  said  A.  B.  as  his  proper  goods  and 
chattels,  and  also  to  hold  the  said  lands,  tenements,  rectories,  tithes, 
rents  and  hereditaments  respectively,  according  to  the  nature  and 
tenure  thereof,  to  him  and  to  his  assigns,  until  the  said  two  several 
sums  of  £  aud  £  ,  together  with  interest  aforesaid^ 

shall  have  been  levied.  And  in  what  manner  you  shall  have  exe^ 
cnted  this  our  writ,  make  appear  to  us  in  our  Court  of  Chancery 
aforesaid,  immediately  after  the  execution  thereof,  under  your  seal 
and  the  seals  of  those  by  whose  oath  you  shall  make  the  said  ex* 
tent  and  appraisement.  And  have  there  then  this  writ 
Witness  ourself  at  Westminster,  &c. 


No.  9. — Writ  of  Elegit  on  a  Decree  or  Order  of  the  Court  of  Chan' 
eery,  for  Payment  of  Money,  Interest,  and  Costs. 

Victoria,  &c. 

To  the  Sheriff  of  greeting. 

Whereas,  lately  in  our  High  Court  of  Chancery,  in  a  certain 
cause  or  certain  causes  (as  the  case  may  be)  there  depending, 
wherein  A.  B.  and  others  are  plaintiffs,  and  C.  D.  and  ouers  are 
defendants,  or  in  a  certain  matter  there  depending,  intituled,  '*  In 
the  matter  of  E.  F."  (as  the  case  may  be),  by  a  decree  or  order  (as 
the  case  may  be)  of  our  said  court,  made  in  the  said  cause  or  mat* 
ter  (as  the  case  may  be),  and  bearing  date  the  day  of  , 

it  was  ordered  and  decreed,  or  ordered  (as  the  case  may  be),  that 
C.  B.  should  pay  unto  A.  B.  the  sum  of  £  ,  together  with 

interest  thereon,  after  the  rate  of  £i  per  centum  per  annum,  from 
the  day  of  ,  together  also  with  certain  costs,  as  in  the 

said  decree  or  order  (as  the  case  may  be)  mentioned,  and  which 
costs  have  been  taxed  and  allowed  by  G..H.,  esquire,  one  of  the 
Masters  of  our  said  Court,  at  the  sum  of  iS  ,  as  appears  by 

the  certificate  of  the  said  Master  dated  the  day  of 

And  afterwards  the  said  A.  B.  came  into  our  said  Court  of  Chan- 
cery, and  according  to  the  statute  in  such  case  made  and  provided, 
chose  to  be  delivered  to  him  all  the  goods  and  chattels  of  the  said 
C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough, 
and  also  all  such  lands,  tenements,  rectories,  tithes,  rents,  and  he- 
reditaments, including  lands  and  hereditaments  of  copyhold  or 
customary  tenure  in  your  bailiwick,  as  the  said  C.  D.  or  any  one  in 
trust  for  him  was  seised  or  possessed  of  on  the  day  of  , 

in  the  year  of  our  Lord  (t),  or  at  any  time  afterwards,  or 

over  which  the  said  C.  D.  on  the  said  day  of  («),  or  at 

any  time  afterwards,  had  any  disposing  power,  which  he  might, 

(0  The  day  on  which  the  decree  or  order  was  made, 
(u)  The  day  mentioced  In  the  decree  or  order. 
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without  the  asient  of  any  other  person,  exercise  for  his  own  hene* 
fit;  to  hold  to  him  the  said  goods  and  chattels  as  his  proper 
goods  and  chattels,  and  to  hold  the  said  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  respectively,  according  to  the  na- 
ture and  tenure  thereof,  to  him  and  to  his  assigns,  until  the  said 
two  several  sums  of  £  and  £  ,  together  with  interest, 

upon  the  said  sum  of  £  ,  at  the  rate  of  £4  per  centum  per 

annum,  from  the  said  day  of  (x),  and  on  the  said  snm 

of  £  ,  at  the  rate  aforesaid  from  the  day  of  (y), 

shall  have  heen  levied.  Tberp.pore  we  comic  and  you,  that  with- 
out delay  you  cause  to  he  delivered  to  the  said  A.  B.,  by  a  reasonable 
price  and  extent,  all  the  goods  and  chattels  of  the  said  C.  D.  in 
your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also 
all  such  lands  and  tenements,  rectories,  tithes,  rents,  and  herediui- 
ments,  including  lands  and  hereditaments  of  copyhold  or  customsTy 
tenure  in  your  bidliwick,  as  the  said  C.  D.,  or  any  person  or  persons 
in  trust  for  him,  was  or  were  seised  or  possessed  of  on  the  said 
^y  of  {y)t  or  at  any  time  afterwards,  or  over  which  the 

said  C.  D.  on  the  said  day  of  (y),  or  at  any  time  after^ 

wards,  had  any  disposing  power,  which  he  might,  without  the  assent 
of  any  other  person,  exercise  for  his  own  benefit;  to  hold  the  said 
goods  and  chattels  to  the  said  A.  B.  as  his  proper  goods  and  chat- 
tels, and  also  to  hold  the  said  lands,  tenements,  rectories,  tiUies, 
rents,  and  hereditaments,  respectively,  according  to  the  nature  and 
tenure  thereof,  to  him  and  to  his  assigns,  until  the  said  two  several 
sums  of  £  and  £  ,  together  with  interest  as  aforesaid, 

shall  have  been  levied.  And  in  what  manner  you  shall  have  exe- 
cuted this  our  writ,  make  appear  to  ue  in  our  Court  of  Chanceiy 
aforesaid,  immediately  after  the  execution  thereof,  under  your  seal 
and  the  seals  of  those  by  whose  oath  you  shall  make  the  said  ex- 
tent and  appraisement.  And  have  there  then  this  writ. 
Witness  ourself  at  Westminster,  &c. 


No.  10. — Writ  of  FendUioni  Exponas, 

Victoria,  &c. 

To  the  Sheriff  of  greeting. 

Whereas,  by  our  writ  we  lately  commanded  yoa  that  of  the 
goods  and  chattels  of  CD.  {here  recite  the  fieri  fadae  to  the  end). 
And  on  the  day  of  ,  you  returned  to  us  in  our  Court 

of  Chancery  aforesaid  that  by  virtue  of  the  said  writ  to  you  di- 
rected, you  had  taken  goods  and  chattels  of  the  said  C.  D.  to  the 
value  of  the  money  and  interest  aforesaid,  which  said  g^oods  and 
chattels  remained  in  your  hands  unsold  for  want  of  buyers:  there- 
fore we,  being  desirous  that  the  said  A.  B.  should  be  satisfied  his 
money  and  interest  aforesaid,  command  you,  that  you  expose  to 

(4r)  The  date  of  the  Master's  certificate  of  taxation,  or  if  that  wexe  prior  to 
the  1st  October,  1838,  say,  "  from  the  1st  dav  of  October,  1838.** 
(J/)  The  dav  menliouea  Vu\.he  decree  or  order. 


ORDER  OF  3rd  APRIL,  1841.  bod 

sale  and  sell  or  cause  to  he  sold  the  goods  and  chattels  of  the  said 
C.  D.  by  you  in  form  aforesaid  taken,  and  every  part  thereof,  for 
the  best  price  that  can  be  gotten  for  the  same,  and  have  the  money 
arising  from  such  sale  before  us  in  our  said  Court  of  Chancery 
aforesaid,  immediately  after  the  execution  hereof,  to  be  paid  to  the 
a^id  A.  B.     And  have  there  then  this  writ. 

Witness  ourself  at  Westminster,  the  day  of  ,  in 

the  year  of  our  reign. 

cottenham,  c. 
Lanodale,  M.R. 
Lancelot  Shadwell,  V.  C. 


General  Order,  April  3rd,  1841,  (2  Beav.  xi.) 

It  is  ordered,  That,  in  all  cases,  where  any  stocks 
or  funds  are  or  shall  he  standing  in  the  name  of  the 
Acoountant-General  of  the  Court  to  the  general  credit 
of  any  cause,  or  to  the  account  of  any  class  or  classes  of 
persons,  and  an  order  shall  he  made  to  prevent  the 
transfer  or  payment  of  such  stocks  or  funds,  or  any 
part  thereof,  without  notice  to  the  assignee  of  any  per- 
son or  persons  entitled,  in  expectancy  or  otherwise,  to 
any  share  or  portion  of  such  stocks  or  funds,  the  pos- 
session or  possessions  hy  whom  any  such  order  shall  he 
obtained,  or  the  shares  of  such  stocks  or  funds  affected 
by  such  order  shall,  at  the  discretion  of  the  Court,  be 
liable  to  pay  any  costs,  charges,  and  expenses  which, 
by  reason  of  any  such  order  having  been  obtained,  shall 
be  occasioned  to  any  party  to  the  cause,  or  any  person 
interested  in  any  sum  stocks  or  funds;  and  hencefor- 
ward any  person  presenting  a  petition  for  any  such 
order  as  aforesaid,  shall  not  be  required  to  serve  such 
petition  upon  the  parties  to  the  cause;  or,  upon  the 
persons  interested  in  parts  of  the  stocks  or  funds  not 
sought  to  be  affected  by  any  such  order. 

Gotten  HAM,  C. 
Langdale,  M.  R. 
Lancelot  Shadwell,  V.  C. 

Note.— The  stop  order  as  now  drawn  up  by  the  registrars,  is 
prefaced  with  a  submission  on  the  part  of  tiie  assignee,  to  be 
bound  by  this  order  of  the  3rd  April,  1841. 
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The  New  Orders  for  the  Regtdaiion  of  the  Practice 
and  Proceedings  of  the  Court  of  Chancery; 
issued  by  the  Lord  Chancellor  Cottenham,  2Uh 
Auffust,  1841. 

The  Bight  Honourable  Charles  Christopher  Lord 
Cottenham,  Lord  High  Chancellor  of  Great  Britain, 
by  and  with  the  advice  and  assistance  of  the  Bight 
Honourable  Henry  Lord  Langdale,  Master  of  the 
Bolls,  doth  hereby,  in  pursuance  of  an  act  of  parlia- 
ment, passed  in  the  fourth  year  of  the  reign  of  her 
present  Majesty,  intituled  **  An  Act  for  Facilitating 
the  Administration  of  Justice  in  the  Court  of  Chazh 
eery,'*  and  of  an  act  passed  in  the  fourth  and  fifth 
years  of  the  reign  of  her  present  Majesty,  intituled, 
*'  An  Act  to  amend  an  Act  of  the  fourth  year  of  her 
present  Majesty,  intituled,  *  An  Act  for  Facilitating 
the  Administration  of  Justice  in  the  Court  of  Chan- 
cery,' "  order  and  direct  in  mfuiner  following;  that  is 
to  say, 

I.  That  there  shall  forthwith  be  prepared  a  proper 
alphabetical  book  for  the  purposes  after  mentioned,  and 
that  such  book  shall  be  called  the  Solicitors'  Book,  and 
shall  be  publicly  kept  at  the  office  of  the  Six  Clerks,  to 
be  there  inspected  without  fee  or  reward. 

II.  That  every  solicitor,  before  he  practise  in  this 
Court,  in  his  own  name  solely,  and  not  by  an  agent, 
whose  name  shall  be  duly  entered  as  after  mentioned, 
and  every  solicitor,  before  he  practise  as  such  agent, 
shall  cause  to  be  entered  in  the  Solicitors'  Book,  in 
alphabetical  order,  his  name  and  place  of  business,  or 
some  other  proper  place  in  London,  Westminster,  or  the 
Borough  of  Southwark,  or  within  two  miles  of  Lincoln's 
Inn  Hall,  where  he  may  be  served  with  writs,  notices, 
orders,  waxrants,  rules,  and  other  documents,  proceed- 
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ings,  and  written  communications  in  causes  and  matters 
depending  in  this  Court;  and  as  often  as  any  such  soli- 
citor shall  change  his  place  of  business  or  the  place  where 
he  may  be  served  as  aforesaid,  he  shall  cause  a  like  entry 
thereof  to  be  made  in  the  Solicitors'  Book,  and  that  the 
aboTe-mentioned  entries  shall  be  made  in  such  book  by 
the  said  Six  Clerks,  who  shall  be  entitled  to  a  fee  of  1« 
for  every  such  entry;  and  that  the  fund  arising  from 
such  payment  shall  be  applied,  in  the  first  instance,  in 
paying  the  expenses  of  providing  and  keeping  such 
book. 

III.  That  all  writs,  notices,  orders,  warrants,  rules, 
and  other  documents,  proceedings,  and  written  commu- 
nications, which  do  not  require  personal  service  upon 
the  party  to  be  affected  thereby,  shall  be  deemed  suffi- 
ciently served  if  such  document,  or  a  copy  thereof,  as  the 
case  may  be,  shall  be  left  at  the  place  lastly  entered  in 
the  Solicitors*  Book  by  the  solicitor  of  such  party;  and 
if  any  solicitor  shall  neglect  to  cause  such  entry  to  be 
made  in  the  Solicitors'  Book  as  is  required  by  the  second 
Order,  then  the  fixing  up  a  copy  of  any  such  writ,  no- 
tice, order,  warrant,  rule,  or  other  document,  proceed- 
ing, or  written  communication  for  such  solicitor  in  the 
said  Six  Clerks'  Office,  shall  be  deemed  a  sufficient  ser- 
vice on  him,  unless  the  Court  shall,  under  special  cir- 
cumstances, think  fit  to  direct  otherwise. 

IV.  That  if  any  solicitor  shall  give  his  consent  in 
writing,  that  the  service  of  all  or  any  writs,  notices,  or- 
ders, warrants,  rules,  or  other  documents  may  be  made 
upon  him  through  the  post-office  or  otherwise,  such 
service  shall  be  deemed  sufficient  if  made  in  such  man- 
ner as  such  solicitor  shall  have  so  agreed  to  accept;  but 
it  shall  be  competent  for  any  solicitor  giving  such  con- 
sent, at  any  time  to  revoke  the  same  by  notice  in  writing, 

V.  That  no  person  shall  be  allowed  to  appear  or  act, 
either  in  person,  by  solicitor  or  counsel,  or  to  take  any 
proceedings  whatever  in  this  Court,  either  as  plaintiff, 
defendant,  petitioner,  respondent^  patty  \Y\l«t^^\»xv%k  ^x 
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Otherwise,  until  an  entry  of  the  name  of  his  solicitor 
and  his  solicitor's  agent,  if  there  he  one,  or  if  he  act  in 
person,  his  own  name  and  address  for  service  shall  have 
heen  made  in  the  Solicitors'  Book  at  the  office  of  the  Six 
Clerks;  but  if  such  address  of  any  person  so  acting  in 
person,  shall  not  be  within  London,  Westminster,  or  the 
Borough  of  Southwark,  or  within  two  miles  of  Lincoln's 
Inn  Hall,  then  all  services  upon  such  person  not  re- 
quiring to  be  made  personally,  shall  be  deemed  sufficient, 
if  a  copy  of  the  writ,  notice,  order,  warrant,  rule,  or 
other  document  to  be  served,  be  transmitted  U)  him 
through  Her  Majesty's  Post  Office,  to  such  address  as 
aforesaid. 

YL  That  no  writ  of  attachment  with  proclamations, 
nor  any  writ  of  rebellion,  be  hereafter  issued  for  the 
purpose  of  compelling  obedience  to  any  process,  order, 
or  decree  of  the  Court. 

VIL  That  no  order  shall  hereafter  be  made  for  a 
messenger,  or  for  the  serjeant-at-arms,  to  take  the  body 
of  the  defendant  for  the  purpose  of  compelling  him  to 
appear  to  the  bill. 

VIIL  That  if  the  defendant,  being  duly  served  with  a 
subpoena  to  appear  to  and  answer  the  bill,  shall  refuse 
or  neglect  to  appear  thereto,  the  plaintiff  shall,  after  the 
expiration  of  eight  days  from  such  service,  be  at  liberty 
to  apply  to  the  Court  for  leave  to  enter  an  appearance 
for  the  defendant.  And  the  Court  being  satisfied  that 
the  subpoena  has  been  duly  served,  and  that  no  appear- 
ance has  been  entered  by  the  defendant,  may  give  such 
leave  accordingly;  and  that  thereupon  the  plaintiff  may 
cause  an  appearance  to  be  entered  for  the  defendant. 
And  thereupon  such  further  proceedings  may  be  had  in 
t-he  cause  as  if  the  defendant  had  actually  appeared. 

IX.  That  upon  the  sheriff's  return,  non  est  inventus, 
to  an  attachment  issued  against  the  defendant  for  not 
answering  tVie  \A\\)  «xkd  ui^on  affidavit  made  that  due 
diligence  vraa  wstd  \o  «»&^t\»si'^i^aKt^  «wAjc  defendant 
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was  at  the  time  of  issuing  such  writ,  and  in  endeayouring 
to  apprehend  such  defendant  under  the  same;  and  that 
the  person  suing  forth  such  writ  verily  believed,  at  the 
time  of  suing  forth  the  same,  that  such  defendant  was 
in  the  county  into  which  such  vnrit  was  issued,  the 
plaintiff  shall  be  entitled  to  a  writ  of  sequestration  in 
the  same  manner  that  he  is  now  entitled  to  such  writ, 
upon  the  like  return  made  by  the  serjeant-at-arms. 

X.  That  no  writ  of  e'.ecution,  nor  any  writ  of  at- 
tachment shall  hereafter  be  issued  for  the  purpose  of 
requiring  or  compelling  obedience  to  any  order  or  decree 
of  the  High  Court  of  Chancery;  but  that  the  party  re- 
quired by  any  such  order  to  do  any  act,  shall,  upon  being 
duly  served  with  such  order,  be  held  bound  to  do  such 
act  in  obedience  to  the  order. 

XI.  That  if  any  party  who  is  by  an  order  or  decree, 
ordered  to  pay  money,  or  do  any  other  act  in  a  limited 
time,  shall,  after  due  service  of  such  order,  refuse  or 
neglect  to  obey  the  same  according  to  the  exigency 
thereof,  the  party  duly  prosecuting  such  order  shall,  at 
the  expiration  of  the  time  limited  for  the  performance 
thereof,  be  entitled  to  an  order  for  a  serjeant-at-arms, 
and  such  other  process  as  he  hath  hitherto  been  entitled 
to  upon  a  return,  non  est  inventus^  by  the  commissioners 
named  in  a  commission  of  rebeUion  issued  for  non-per- 
formance of  a  decree  or  order. 

XII.  That  every  order  or  decree  requiring  any  party 
to  do  an  act  thereby  ordered,  shall  state  the  time  after 
service  of  the  decree  or  order  within  which  the  act  is  to 
be  done ;  and  that  upon  the  copy  of  the  order,  which 
shall  be  served  upon  the  party  required  to  obey  the 
same,  there  shall  be  endorsed  a  memorandum,  in  the 
words,  or  to  the  effect  following ;  viz. — **  If  you,  the 
within  named  A.  B.,  neglect  to  perform  this  order  by 
the  time  therein  limited,  you  will  be  liable  to  be  arrested 
by  the  serjeant-at-arms  attending  the  High  Court  of 
Chancery;  and  also  be  liable  to  have  your  estate  sel^ 
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questered  for  the  purpose  of  oompelling  you  to  obey  the 
same  order." 

XIII.  That  upon  due  senrice  of  a  decree  or  order  for 
delivery  of  possession,  and  upon  proof  made  of  demand 
and  refusal  to  obey  such  order,  the  party  prosecuting 
the  same  shall  be  entitled  to  an  order  for  a  writ  of  as- 
sistance. 

XIV.  That  the  memorandum  at  the  foot  of  the  sub* 
pcena  to  appear  and  answer,  shall  hereafter  be  in  the 
form  following ;  that  is  to  say, — "  Appearances  are  to 
be  entered  at  the  Six  Clerks'  Office,  in  Chancery  Lane, 
London,  and  if  you  do  not  cause  your  appearance  to  be 
entered  within  the  time  limited  by  ^he  above  writ,  the 
plaintiff  will  be  at  liberty  to  enter  an  appearance  for 
you;  and  you  will  be  subject  to  an  attachment  and  the 
other  consequences  of  not  answering  the  plaintiff's  bill, 
if  you  do  not  put  in  your  answer  thereto  within  the 
time  limited  by  the  general  orders  of  the  Court  for  that 
purpose." 

XV.  That  every  person  not  being  a  party  in  any  cause, 
who  has  obtained  an  order,  or  in  whose  favour  an  order 
shall  have  been  made,  shall  be  entitled  to  enforce  obe- 
dience to  such  order  by  the  same  process  as  if  he  were  a 
party  to  the  cause;  and  every  person,  not  being  a  party 
in  any  cause  against  whom  obedience  to  any  order  of  the 
Court  may  be  enforced,  shall  be  liable  to  the  same  pro- 
cess for  enforcing  obedience  to  such  order  as  if  he  were 
a  party  to  the  cause. 

XVI.  That  a  defendant  shall  not  be  bound  to  answer 
any  statement  or  charge  in  the  bill,  unless  specially  and 
particularly  interrogated  thereto ;  and  a  defendant  shall 
not  be  bound  to  answer  any  interrogatory  in  the  bill, 
except  those  interrogatories  which  such  defendant  is  re- 
quired to  answer ;  and  where  a  defendant  shall  answer 
any  statement  or  charge  in  the  bill,  to  which  he  is  not 
interrogated,  oiA.^  brj  %t«Ltia^  his  ignorance  of  the  mat- 
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ter  so  stated  or  charged,  such  answer  shall  he  deemed 
impertinent. 

XVII.  That  the  interrogatories  contained  in  the  in- 
terrogating part  of  the  bill,  shall  he  divided  as  con- 
veniently as  may  he  from  each  other,  and  numbered 
consecutively  1,  2,  3,  &c.,  and  the  interrogatories  which 
each  defendant  is  required  to  answer,  shsXL  be  specified 
in  a  note  at  the  foot  of  the  hill^  in  the  form  or  to  the 
effect  following;  that  is  to  say,  —  ''The  defendant 
(A.  B.)  is  required  to  answer  the  interrogatories  num- 
bered respectively  1,  2,  3,  &c.,  and  the  office  copy  of 
the  bill  taken  by  each  defendant  shall  not  contain  any 
interrogatories  except  those  which  such  defendant  is  so 
required  to  answer,^  unless  such  defendant  shall  require 
to  be  furnished  with  a  copy  of  the  whole  bill." 

XVIII.  That  the  note  at  the  foot  of  the  bill,  speci- 
fying the  interrogatories  which  each  defendant  is  re- 
quired to  answer,  shall  be  considered  and  treated  as 
part  of  the  bill,  and  the  addition  of  any  such  note  to  the 
bill,  or  any  alteration  in  or  addition  to  such  note  after 
the  bill  is  filed,  shall  he  considered  and  treated  as  an 
amendment  of  the  bill. 

XIX.  That  instead  of  the  words  of  the  bill  now  in 
use  preceding  the  interrogating  part  thereof,  and  begin- 
ning with  the  words  "To  the  end  therefore,"  there 
shafi  hereafter  be  used  words  in  the  form  or  to  the 
effect  following:  "To  the  end,  therefore — ^That  the 
said  defendants  may,  if  they  can  shew  why  your  orator 
should  not  have  the  reUef  hereby  prayed,  and  may, 
upon  their  several  and  respective  corporal  oaths,  and 
according  to  the  best  and  utmost  of  their  several 
andrespective  knowledge,  remembrance,  information,  and 
belief,  full,  true,  direct  and  perfect  answer  make  to 
such  of  the  several  interrogatories  hereinafter  numbered 
and  set  forth,  as  by  the  note  hereunder  written  they  are 
respectively  required  to  answer;  that  is  to  say:" — 

1.  Whether,  &c. 

2.  Whether.  &c« 
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XX.  That  a  defendant  in  a  country  cause  shall  be 
allowed  no  further  time  for  pleading,  answering,  or 
demurring  to  any  original  or  supplemental  bill,  or  bill 
of  revivor,  or  to  any  amended  bill,  than  is  now  allowed 
to  a  defendant  in  a  town  cause. 

XXI.  That  after  the  expiration  of  the  time  allowed 
to  a  defendant  to  plead,  answer,  or  demur  (not  demur- 
ring alone)  to  an  original  bill,  if  the  defendant  shall 
have  filed  no  plea,  answer,  or  demurrer,  the  plaintiff 
shall  be  at  liberty  to  file  a  note  at  the  Six  Clerks'  Office 
to  the  following  effect: — ''The  plaintiff  intends  to 
proceed  with  his  cause  as  if  the  defendant  had  filed  tn 
answer,  traversing  the  case  made  by  the  bill,  and  the 
plainti£P  had  repHed  to  such  answer,  and  served  a  sub- 
pcena  to  rejoin."  And  that  a  copy  of  such  note  shall 
be  served  on  such  defendant  in  the  same  manner  as  a 
subpcena  to  rejoin  is  now  served,  and  such  note,  when 
filed,  (a  copy  thereof  being  so  served),  shall  have  the 
same  effect  as  if  the  defendant  had  filed  an  answer,  tra- 
versing the  whole  of  the  bill,  and  the  plaintiff  had  filed 
a  replication  to  such  answer,  and  served  a  subpoena  to 
rejoin.  And  after  such  note  shall  have  been  so  filed, 
and  a  copy  served  as  aforesaid,  the  defendant  shall  not 
be  at  liberty  to  plead,  answer,  or  demur  to  the  bill 
without  the  special  leave  of  the  Court. 

XXII.  That  a  plaintiff  shall  not  be  at  liberty  to  file 
a  note  under  the  twenty-first  Order,  until  he  has  ob- 
tained an  order  of  the  Court  for  that  purpose,  which 
order  shall  be  applied  for  upon  motion,  without  notice, 
and  shall  not  be  made  unless  the  Court  shall  be  satisfied 
that  the  defendant  has  been  served  with  a  subpoena  to 
appear  and  answer  the  bill;  and  that  the  time  allowed 
to  the  defendant  to  plead,  answer,  or  demur,  not  de- 
murring alone,  has  expired. 

XXIII.  That  where  no  account,  payment,  convey- 
ance, or  other  direct  relief  is  sought  against  a  party  to 
a  suit,  it  sYiaWwot  \)«  tkeeessary  for  the  plaintiff  to  re- 
quire such  paxt^,  iiot\«\x^^«xi\\!&i»X^\ft  %:^'^     to  and 
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answer  the  hill.  But  the  plaintiff  shall  be  at  liberty  to 
serve  such  party,  not  being  an  infant,  with  a  copy  of 
the  bill,  whether  the  same  be  an  original,  or  amended, 
or  supplemental  bill,  omitting  the  interrogating  part 
thereof:  and  such  biU,  as  against  such  party,  shall  not 
pray  a  subpoena  to  appear  and  answer,  but  shall  pray 
that  such  party,  upon  being  served  with  a  copy  of  the 
bill,  may  be  bound  by  all  the  proceedings  in  the  cause. 
But  this  order  is  not  to  prevent  the  plaintiff  from  re- 
quiring a  party  against  whom  no  account,  payment, 
conveyance,  or  other  direct  relief  is  sought,  to  appear 
to  and  answer  the  bill,  or  from  prosecuting  the  suit 
against  such  party  in  the  ordinary  way,  if  he  shall 
think  fit. 

XXIV.  That  where  a  plaintiff  shall  serve  a  defendant 
with  a  copy  of  the  bill  under  the  twenty-third  Order, 
he  shall  cause  a  memorandum  of  such  service,  and 
of  the  time  when  such  service  was  made,  to  be  entered 
in  the  Six  Clerks'  Office,  first  obtaining  an  order  of 
the  Court  for  leave  to  make  such  entry,  which  order 
shall  be  obtained  upon  motion  without  notice,  upon 
the  Court  being  satisfied  of  a  copy  of  the  bill  having 
been  so  served,  and  of  the  time  when  the  service  was 
made. 

XXV.  That  where  a  defendant  shall  have  been  served 
with  a  copy  of  the  bill,  under  the  twenty-third  Order, 
and  a  memorandum  of  such  service  shall  have  been  duly 
entered,  and  such  defendant  shall  not  within  the  time 
limited  by  the  practice  of  the  Court  for  that  purpose^ 
enter  an  appearance  in  common  form,  or  a  special  ap- 
pearance under  the  twenty-seventh  Order;  the  plaintiff 
dhall  be  at  liberty  to  proceed  in  the  cause,  as  if  the 
party  served  with  a  copy  of  the  bill  were  not  a  party 
thereto,  and  the  party  so  served  shall  be  bound  by  aU 
the  proceedings  in  the  cause,  in  the  same  manner  as  if 
he  had  appeared  to  and  answered  the  bill. 

XXVI.  That  where  a  party  shall  be  served  with  a 
copy  of  the  bill  under  the  twenty -tVi\i A  Ot^«>  «iM^ 
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party,  if  he  desires  the  snit  to  be  prosecuted  against 
nimself  in  the  ordinary  way,  shall  be  entitled  to  have 
it  so  prosecuted;  and  in  that  case  he  shall  enter  an 
appearance  in  the  common  form,  and  the  suit  shall  then 
be  prosecuted  against  him  in  the  ordinary  way.  But 
the  costs  occasioned  thereby  shall  be  paid  by  the  party 
BO  appearing,  unless  the  Court  shall  otherwise  direct. 

XXVII.  That  where  a  party  shall  be  served  with  a 
copy  of  the  bill  under  the  twenty-third  Order,  and 
shall  desire  to  be  served  with  a  notice  of  the  proceed- 
ings in  the  cause,  but  not  otherwise  to  have  the  same 
prosecuted  against  himself,  he  shall  be  at  liberty  to 
enter  a  special  appearance  under  the  following  form; 
(that  is  to  say),  "  A.  B.  appears  to  the  bill  for  the 
purpose  of  being  served  with  notice  of  all  proceedings 
therein."  And  thereupon,  the  party  entering  such  ap- 
pearance shall  be  entitled  to  be  served  with  notice  of  all 
proceedings  in  the  cause,  and  to  appear  thereon.  But 
the  costs  occasioned  thereby  shall  be  paid  by  the  party 
entering  such  appearance,  unless  the  Court  shall  other- 
wise direct. 

XXVIII.  That  a  party  shall  not  be  at  liberty  to  enter 
such  special  appearance  under  the  twenty-seventh  Order, 
after  the  time  limited  by  the  practice  of  the  Court  for 
appearing  to  a  bill  in  the  ordinary  course,  without  first 
obtaining  an  order  of  the  Court  for  that  purpose,  snch 
order  to  be  obtained  on  notice  to  the  plaintiff;  and  the 
party  so  entering  such  special  appearance,  shall  be  bonnd 
by  all  the  proceedings  in  the  cause,  prior  to  such  special 
appearance  being  so  entered. 

XXIX.  That  where  no  account,  payment,  conveyance, 
or  other  relief  is  sought  against  a  party,  but  the  plain- 
tiff shall  require  such  party  to  appear  to  and  answer  the 
bill,  the  costs  occasioned  by  the  plaintiff  having  required 
such  party  so  to  appear  and  answer  the  bill,  and  the 
costs  of  all  proceedings  consequential  thereon,  shall  be 
paid  by  the  plaintiff,  unless  the  Court  shall  otherwise 
direct. 
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XXX.  That  in  all  suits  concerning  real  estate  which 
is  vested  in  trustees  hy  devise,  and  such  trustees  are 
competent  to  sell  and  give  discharges  for  the  proceeds  of 
the  sale,  and  for  the  rents  and  profits  of  the  estate,  such 
trustees  shall  represent  the  persons  heneficially  inter- 
ested in  the  estate  or  the  proceeds,  or  the  rents  and 
profits,  in  the  same  manner  and  to  the  same  extent  as 
the  executors  or  administrators  in  suits  concerning  per- 
sonal estate  represent  the  persons  heneficiallj  interested 
in  such  personal  estate;  and  in  such  cases  it  shall  not  be 
necessary  to  make  the  persons  beneficially  interested  in 
such  real  estate,  or  rents  and  profits,  parties  to  the  suit. 
But  the  Court  may,  upon  consideration  of  the  matter 
on  the  hearing,  if  it  shall  so  think  fit,  order  such  per- 
sons to  be  made  parties. 

XXXI.  That  in  suits  to  execute  the  trusts  of  a  will, 
it  shall  not  be  necessary  to  make  the  heir-at-law  a  party; 
but  the  plaintiff  shall  be  at  liberty  to  make  the  heir-at- 
law  a  party  where  he  desires  to  have  the  will  established 
against  him. 

XXXII.  That  in  all  cases  in  which  the  plaintiff  has 
a  joint  and  several  demand  against  several  persons, 
either  as  principals  or  sureties,  it  shall  not  be  necessary 
to  bring  before  the  Court,  as  parties  to  a  suit  concerning 
such  demand,  all  the  persons  liable  thereto;  but  the 
plaintiff  may  proceed  against  one  or  more  of  the  persons 
severally  Hable. 

XXXIII.  That  where  a  demurrer  or  plea  to  the 
^rhole  bill  shall  be  overruled,  the  plaintiff,  if  he  does 
not  require  an  answer,  shall  be  at  Uberty  immediately 
to  file  his  note  in  manner  directed  by  the  twenty-first 
Order,  and  with  the  same  effect,  unless  the  Court  shall, 
upon  overruling  such  demurrer  or  plea,  give  time  to 
the  defendant  to  plead,  answer,  or  demur;  and  in  such 
case,  if  the  defendant  shall  file  no  plea,  answer,  or  de- 
murrer, within  the  time  so  allowed  by  the  Court,  the 
plaintiff,  if  he  does  not  require  an  answer,  shall,  oa 

03 


Luxii  APPKNDIX. 

the  expiration  of  such  time,  be  at  liberty  to  file  such 
note. 

XXXIV.  That  where  the  defendant  shall  file  a  de- 
murrer to  the  whole  bill,  the  demurrer  shall  be  held 
sufficient,  and  the  plaintiff  be  held  to  hare  submitted 
thereto,  unless  the  plaintiff  shall,  within  twelve  days 
from  the  expiration  of  the  time  allowed  to  the  de- 
fendant for  filing  such  demurrer,  cause  the  same  to 
be  set  down  for  argument:  and  where  the  demurrer  is 
to  part  of  the  bill,  the  demurrer  shall  be  held  sufficient, 
and  the  plaintiff  be  held  to  have  submitted  thereto, 
unless  the  plaintiff  shall,  within  three  weeks  from  the 
expiration  of  the  time  allowed  for  filing  such  last-men- 
tioned demurrer,  cause  the  same  to  be  set  down  for 
argument. 

XXXV.  That  where  the  defendant  shall  file  a  plea 
to  the  whole  or  part  of  a  bill,  the  plea  shall  be  held 
good  to  the  same  extent  and  for  the  same  purposes  as  a 
plea  allowed  upon  argument,  unless  the  plaintiff  shall, 
within  three  weeks  from  the  expiration  of  the  time 
allowed  for  filing  such  plea,  cause  the  same  to  be  set 
down  for  argument,  and  the  plaintiff  shall  be  held  to 
have  submitted  thereto. 

XXXVI.  That  no  demurrer  or  plea  shall  be  held  bad 
and  overruled  upon  argument,  only  because  such  de- 
murrer or  plea  shall  not  cover  so  much  of  the  bill  as  it 
might  by  law  have  extended  to. 

•  XXXVII.  That  no  demurrer  or  plea  shall  be  held 
bad  and  overruled  upon  argument,  only  because  the 
answer  of  the  defendant  may  extend  to  some  part  of 
the  same  matter  as  may  be  covered  by  such  demurrer 
or  plea. 

XXXYIII.  That  a  defendant  shall  be  at  liberty  by 
answer  to  decline  answering  any  interrogatory  or  part 
of  an  interro^tory,  from  answering  which  he  might 
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have  protected  himself  by  demurrer;  and  that  he  shall 
be  at  liberty  so  to  decline  notwithstanding  he  shall  answer 
other  parts  of  the  bill  from  which  he  might  have  pro« 
tected  himself  by  demurrer. 

XXXIX.  That  where  the  defendant  shall,  by  his 
answer,  suggest  that  the  bill  is  defective  for  want  of 
parties,  the  plaintiff  shall  be  at  liberty,  within  fourteen 
days  after  answer  filed,  to  set  down  the  cause  for  argu- 
ment upon  that  objection  only;  and  the  purpose  for 
which  the  same  is  so  set  down  shall  be  notified  by  an 
entry,  to  be  made  in  the  Registrar's  Book,  in  the  form 
or  to  the  effect  following;  that  is  to  say, — •*  Set  down 
upon  the  defendant's  objection  for  want  of  parties;" 
and  that  where  the  plaintiff  shall  not  so  set  down  his 
cause,  but  shall  proceed  therewith  to  a  hearing,  notwith- 
standing an  objection  for  want  of  parties  taken  by  the 
answer,  he  shall  not,  at  the  hearing  of  the  cause,  if  the 
defendant's  objection  shall  then  be  allowed,  be  entitled, 
as  of  course,  to  an  order  for  liberty  to  amend  his  bill 
by  adding  parties;  but  the  Court,  if  it  thinks  fit,  shall 
be  at  liberty  to  dismiss  the  bill. 

XL.  That  if  a  defendant  shall,  at  the  hearing  of  a 
cause,  object  that  a  suit  is  defective  for  want  of  parties 
not  having  by  plea  or  answer  taken  the  objection,  and 
therein  specified  by  name  or  description  the  parties  to 
whom  the  objection  applies,  the  Court,  (if  it  shall  think 
fit)  shall  be  at  liberty  to  make  a  decree  saving  the  rights 
of  the  absent  parties. 

XLI.  That  where  a  defendant  in  equity  files  a  cross 
bill  against  the  plaintiff  in  equity  for  discovery  only, 
the  costs  of  such  bill  and  of  the  answer  thereto,  shall 
be  in  the  discretion  of  the  Court  at  the  hearing  of  the 
original  cause. 

XLII.  That  where  a  defendant  in  equity  files  a  cross 
bill  for  discovery  only  against  the  plaintiff  in  equity, 
the  answer  to  such  cross  bill  may  be  read  and  used  by 
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the  party  filing  such  cross  bill,  in  the  same  manner,  and 
mider  die  same  restrictions,  as  the  answer  to  a  bill 
praying  relief  may  now  be  read  and  used. 

XLIII.  That  in  cases  in  which  any  exhibit  may  by 
the  present  practice  of  the  Ck>urt  be  proved  viy&  roce  at 
the  hearing  of  a  cause,  the  same  may  be  proved  by  tbe 
affidavit  of  the  witness  who  would  be  competent  to 
prove  the  same  viv4  voce  at  the  hearing. 

XLIV.  That  where  a  defendant  makes  default  at  tbe 
hearing  of  a  cause,  the  decree  shall  be  absolute  in  tbe 
first  instance,  without  giving  the  defendant  a  day  to 
shew  cause;  and  such  decree  shall  have  the  same  force 
and  effect  as  if  the  same  had  been  a  decree  nisi  in  tbe 
first  instance,  and  afterwards  made  absolute  in  default 
of  cause  shewn  by  the  defendant. 

XLV.  That  every  decree  for  an  account  of  the  per- 
sonal estate  of  a  testator  or  intestate  shall  contain  a 
direction  to  the  Master  to  inquire  and  state  to  the  Court 
what  parts  (if  any)  of  such  personal  estate  are  out- 
standing, or  undisposed  of,  unless  the  Court  shall  other- 
wise direct. 

XLVI.  That  a  creditor,  whose  debt  does  not  carry 
interest,  who  shall  come  in  and  establish  the  same  be- 
fore the  Master,  under  a  decree  or  order  in  a  suit,  shall 
be  entitled  to  interest  upon  his  debt,  at  the  rate  of  41., 
per  cent,  from  the  date  of  the  decree,  out  of  any  assets 
which  may  remain  after  satisfying  the  costs  of  the  suit, 
the  debts  established,  and  the  interest  of  such  debts  as 
by  law  carry  interest. 

XLVII.  That  a  creditor  who  has  come  in  and  esta- 
blished his  debt  before  the  Master,  under  a  decree  or 
order  in  a  suit,  shall  be  entitled  to  the  costs  of  so  esta- 
blishing his  debt,  and  the  same  shall  be  taxed  by  tbe 
Master,  and  added  to  the  debt. 

XLYLll.  TVial  \xi  VJlaa  t«<^^c\;&  Ts^a^<^\s^  tha  Masters 
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jof  the  Court,  no  part  of  any  state  of  facts,  charge,  aifi- 
daTit,  deposition,  examination,  or  answer,  hrought  in 
or  used  before  them,  shall  be  stated  or  recited.  But 
such  state  of  facts,  charge,  affidavit,  deposition,  exami- 
nation, or  answer,  shall  be  identified,  specified,  and  re- 
ferred to,  so  as  to  inform  the  Court  what  state  of  facts, 
charge,  affidavit,  deposition,  examination,  or  answer, 
were  so  brought  in  or  used. 

XLIX.  That  it  shall  not  be  necessary  in  any  bill  of 
revivor,  or  supplemental  bill,  to  set  forth  any  of  the 
statements  in  the  pleadings  in  the  original  suit,  unless 
the  special  circumstances  of  the  case  may  require  it. 

L.  That  in  any  petition  of  rehearing  of  any  decree  or 
order  made  by  any  Judge  of  the  Court,  it  shall  not  be 
necessary  to  state  the  proceedings  anterior  to  the  decree 
or  order  appealed  from,  or  sought  to  be  reheard. 

LI.  That  the  foregoing  Orders  shall  take  effect  as  to 
all  suits,  whether  now  depending,  or  hereafter  com- 
menced, on  the  last  day  of  Michaelmas  Term,  1841. 

cottenham,  c. 
Langdale,  M.  R. 


General  Order,  Tuesday,  Oct,  \2th,  1841. 

Whereas  an  act  was  passed  in  the  fifth  year  of  the 
reign  of  her  present  Majesty,  intituled  "  An  Act  to 
make  further  Provisions  for  the  Administration  of 
Justice." 

Now,  for  giving  effect  to  certain  provisions  in  the 
said  act  for  transferring  to  this  Court  all  suits  and  mat- 
ters which,  on  the  15th  day  of  October  instant,  shall  be 
depending  in  her  Majesty's  Court  of  Exchequer  as  a 
court  of  equity,  or  under  the  especial  authority  of  any 
act  or  acts  of  parliament,  I  do  heieby  QtAst^  \}tAX.  ^^^v^ 
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plaintiff  and  defendant,  in  any  suit  to  be  transferred 
under  the  authority  of  the  above-recited  act,  shall,  on 
or  before  the  said  15  th  day  of  October  instant,  name  one 
of  the  sworn  Clerks  of  this  Court  to  conduct  and  carry 
on  and  act  in  such  suit  as  Clerk  in  Court,  according  to 
the  usual  practice  of  this  Court ;  and,  in  default  thereof, 
either  party  to  the  suit  may  cause  to  be  served  upon 
the  other  a  notice  in  writing,  requiring  the  party  served 
to  appoint  a  Clerk  in  Court  within  seven  days  after  the 
day  of  service  of  such  notice,  which  shall  be  left  at  the 
dweUing-house  or  usual  place  of  abode  of  such  party ; 
but  if  such  dwelling-house  or  usual  place  of  abode  can- 
not be  ascertained,  and  affidavit  shall  be  made  to  that 
effect,  then  service  of  such  notice  upon  the  solicitor  who 
was  last  concerned  for  such  party  in  the  Court  of  Ex- 
chequer, shall  be  deemed  good  service.  And  in  case,  at 
the  expiration  of  the  period  so  to  be  mentioned  in  sneh 
notice,  no  Clerk  in  Court  shall  have  been  appointed,  ac- 
cording to  the  requisition  thereof,  then  the  party  giving 
such  notice  shall  be  at  liberty  to  apply  to  this  Court  to 
appoint  a  Clerk  in  Court  for  the  party  so  making  default 
as  aforesaid,  and  such  application  may  be  upon  motion 
or  petition  without  notice;  but  it  shall  be  supported 
by  an  affidavit  of  such  notice  as  aforesaid  having  been 
served,  and  of  the  address  of  the  party  or  solicitor 
served.  And  I  do  hereby  further  order,  that  no  pro- 
ceeding shall  be  taken  by  any  party  in  any  suit  so  to  be 
transferred  as  aforesaid  until  after  the  appointment  of  a 
Clerk  in  Court ;  and  that  where  such  appointment  shall 
be  made  by  this  Court,  the  order  directing  the  same 
shall  contain  the  address  of  the  party  so  making  default 
in  such  appointment,  or  of  the  solicitor  so  representing 
such  party  as  aforesaid,  in  order  that  the  Clerk  in  Court 
so  appointed  may  be  enabled  to  forward  notices  and 
other  matters  to  such  party.  And  T  do  hereby  further 
order,  that,  so  far  as  regards  the  taxation  and  allow- 
ance of  costs  in  any  of  the  suits  or  matters  so  to  be 
transferred  as  aforesaid,  and  which  shall  not,  by  any 
order  of  this  Court,  be  directed  to  be  r^;ulated  in  that 
particular  by  t\ve  -^^tesent  i^ractice  of  the  Court  of  Ex- 
chequer, SUcVi  CO^tS  1^!kS}\  ^^  \«SA.^  VSA  ^^^^  VOL  UMUl- 


ORDERS  OF  11th  NOVEMBER,    1841.     IxXXvU 

h«r  following;  that  is  to  say,  the  costs  previously  to  the 
said  15th  day  of  October  instant,  shall  be  taxed  and 
allowed  according  to  the  practice  of  the  said  Court  of 
Exchequer,  and  the  costs  from  and  inclusive  of  the  said 
15  th  day  of  October,  shall  be  taxed  and  allowed  accord- 
ing to  the  practice  of  this  Court. 

Lyndhurst,  C. 


Order  for  regulating  the  Distribution-  of  Business 
amongst  MeViCE-CHANCELLORS;  issued  by  the  Lord 
C H AN  c E LLO  R,  1 1  ^A  November^  1 84 1 . 

Whereas  an  act  was  passed  in  the  fifth  year  of  the 
reign  of  her  present  Majesty,  intituled  ♦'  An  Act  to 
make  further  Provisions  for  the  Administration  of  Jus- 
tice :"  And  whereas,  under  the  powers  in  that  act  con- 
tained, two  additional  Vice-chancellors  have  been  ap- 
pointed :    Now  I  do  hereby  order — 

I.  That  in  all  informations  or  bills  marked  under  the 
first  Order  of  the  5  th  day  of  May,  1837,  with  the  words 
''  Lord  Chancellor,"  the  plaintiff  shall,  underneath  the 
words  "  Lord  Chancellor,"  write  the  title  of  one  of  the 
three  Vice-Chancellors,  at  his  option;  and  the  cause 
shall  thenceforth,  unless  removed  by  some  special  order 
of  the  Lord  Chancellor,  be  attached  to  such  Vice-Chan- 
cellor's Court. 

IL  That  the  title  of  the  Vice-Chancellor  to  whose 
court  any  cause  shall  be  attached  shall  be  marked  in 
every  certificate  granted  under  the  second  Order  of  the 
5th  day  of  May,  1837. 

IIL  That,  subject  in  every  case  to  any  special  order 
made  or  to  be  made  by  the  Lord  Chancellor,  every 
cause  already  heard  by  any  Vice-Chancellor  since  the 
first  day  of  this  present  Michaelmaa  T«nsi,  \^  ^xXajSc^v.^ 
to  the  court  of  the  Vice-ChaaceWoT  b^  'wVioxft.  ^>a&  «wb.^ 
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has  been  heard ;  and  every  cause  standing  in  the  Lord 
Chancellor's  book  of  causes,  down  to  and  inclusive  of 
the  cause  of  Hodges  y.  Daly,  shall  be  attached  to  the 
court  of  the  Judge  to  whom  the  same  is  appropriated  in 
the  said  book. 

IV.  That  the  plaintiff  in  every  cause  now  in  the 
Lord  Chancellor's  Court,  whether  already  heard,  stand- 
ing for  hearing,  or  otherwise,  except  those  mentioned 
in  the  last  preceding  order,  shall  be  at  liberty  to  de- 
liver a  notice  to  his  Clerk  in  Court,  stating  the  name  of 
the  Vice-Chancellor  to  whose  court  he  desires  such  cause 
to  be  attached,  and  to  serve  notice  thereof  on  all  par- 
ties to  the  cause ;  and  in  case  the  plaintiff  shall  neglect 
or  omit  so  to  do  on  or  before  the  1 7th  dav  of  November 
inst.,  the  defendant,  or  any  one  of  the  defendants,  shall 
be  at  libertv  to  give  such  notice.  And  in  case,  on  the 
2l8t  day  of  November  inst.,  no  such  notice  shall  have 
been  given,  then  any  person  who  may  be  desirous  of 
applying  to  the  Court  in  such  cause,  shall  be  at  liberty 
to  give  such  notice ;  and  that  the  notice  of  the  plaintiff, 
if  given  on  or  before  the  said  17th  day  of  November 
inst.,  or,  if  not  so  given,  then  the  notice,  whether 
of  the  plaintiff  or  of  any  one  of  the  defendants,  first 
given  after  the  said  1 7th  day  of  November  inst.,  and 
before  the  said  21st  day  of  November  inst.;  and  the 
notice  of  the  plaintiff,  or  of  any  one  of  the  defendants, 
or  of  the  person  desirous  of  applying  as  aforesaid,  first 
given  on  or  after  the  said  21st  day  of  November  inst., 
shall  determine  the  Court  to  which  such  cause  shall  be 
attached,  unless  removed  therefrom  by  any  special  ordci 
to  be  made  by  the  Lord  Chancellor.  And  that  no  party 
or  person  shall  move,  petition,  or  take  any  proceedings 
until  such  notice  has  been  given. 

V.  That  all  motions,  petitions,  and  further  proceed- 
ings in  causes  in  the  Lord  Chancellor's  Court,  except 
any  mo  tions  orproceedings  which  are  now  part  heara* 
shall  be  had  before  the  Judge  to  whose  court  the  same 
shall,  under  t\ie  pio^ioii^  oi  \)cl«^  Orders,  be  attached* 
unless  removed  lYieteiiom  V}  ^"Ql  v^€^  ^^^sst  ^1  ^ 
Xiord  ChanceWoT. 
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VI.  That  all  notices  of  motion  not  in  any  causej  and 
all  petitions  not  in  any  cause,  which  are  presented  to 
the  Lord  Chancellor,  shall  be  marked  with  the  title  of 
one  of  the  Vice-Chancellors,  and  shall  thenceforth  be 
attached  to  such  Vice-Chancellor's  Court,  unless  re- 
moved therefrom  by  any  special  order  of  the  Lord 
Chancellor. 

VII.  That  the  Registrars  shall  keep  distinct  hsts  of 
the  causes  and  other  matters  to  be  heard  before  each 
Judge. 

Lyndhurst,  C. 


Order  for  Regulating  the  Practice  of  Distringas 
ON  Stock,  under  5  Vict,  c,  5 ;  issued  by  the  Lord 
Chancellor,  Nov,  17,  1841, 

The  Right  Honourable  John  Singleton  Lord  Lynd- 
hurst, Lord  High  Chancellor  of  Great  Britain,  by 
and  with  the  advice  and  assistance  of  the  Right  Ho- 
nourable Henry  Lord  Langdale,  Master  of  the 
Rolls,  the  Right  Honourable  Sir  Lancelot  Shad- 
"WELL,  Vice-Chancellor  of  England,  the  Honourable 
the  Vice-Chancellor  James  Lewis  Knight  Bruce, 
and  the  Honourable  the  Vice-Chancellor  James 
WiGRAM,  and  in  pursuance  of  an  act  passed  in  the 
fifth  year  of  the  reign  of  her  present  Majesty,  inti- 
tuled, "  An  Act  to  make  further  Provisions  for  the 
Administration  of  Justice,"  doth  hereby  order  and 
direct  in  manner  following ;  that  is  to  say, 

I.  That  any  person  or  persons,  claiming  to  be  inter- 
ested in  any  stock  transferrable  at  the  Bank  of  England, 
standing  in  the  name  or  names  of  any  other  person  or 
persons,  or  body  politic  or  corporate,  in  the  books  of 
the  Governor  and  Company  of  the  Bank  of  England, 
may  by  his  or  their  solicitor  prepare  a  writ  of  distringas 
pursuant  to  the  said  act  in  the  form  set  out  in  the  fic&t 
schedule  to  the  said  act,  and  may  pTesenV.  \\i^  ^assol^  ^^^ 
sealing  at  the  Subpoena  Office. 
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II.  That  upon  the  presentment  of  such  writ  for  seal- 
ing, and  on  leaving  with  the  patentee  of  the  Subpoena 
Office  an  affidavit,  duly  sworn  hj  the  person,  or  one  of 
the  persons  applying  for  such  writ,  or  his  solicitor,  be- 
fore one  of  the  Masters  or  Masters  Extraordinary  of 
this  Court,  in  the  form  set  out  at  the  foot  of  these  Orders, 
the  same  writ  shall  (in  conformity  with  the  Orders  of 
this  Court  for  issuing  and  sealing  writs  of  subpcena) 
be  forthwith  sealed  with  the  seal  of  the  Subpoena  Office, 
and  such  writ,  when  sealed,  shall  have  the  same  force 
and  validity  as  the  writ  of  distringas  heretofore  issued 
out  of  the  Court  of  Exchequer. 

III.  That  such  writ  of  distringas,  and  all  process 
thereunder,  may,  at  any  time,  be  discharged  by  tfie 
order  of  this  Court,  to  be  obtained,  as  of  course,  upon 
the  petition  of  the  party  on  whose  behalf  the  writ  was 
issued,  and  to  be  obtained  upon  the  application,  by  mo- 
tion or  notice,  or  by  petition  duly  served,  of  any  other 
person  claiming  to  be  interested  in  the  stock  sought  to 
be  affected  by  such  writ,  and  that  upon  or  after  such 
application,  such  costs  thereof,  and  in  relation  thereto, 
and  to  the  said  writ,  as  to  this  Court  shall  seem  just, 
may,  if  this  C-curt  shall  think  fit,  be  awarded  and  or- 
dered to  be  paid  by  the  person  or  persons  who  obtained 
such  distringas,  or,  upon  an  application  by  any  other 
person  or  persons,  by  such  person  or  persons. 

IV.  That  the  Governor  and  Company  of  the  Bank  of 
England  having  been  served  with  such  writ  of  distrin- 
gas, and  a  notice,  not  to  permit  the  transfer  of  the 
stock  in  such  notice  and  in  the  said  affidavit  specified, 
or  not  to  pay  the  dividends  thereon,  and  having  after- 
wards received  a  request  from  the  party  or  parties  in 
whose  name  or  names  such  stock  shall  be  staiiding,  or 
some  person  on  his  or  their  behalf,  or  representing  him 
or  them,  to  allow  such  transfer,  or  to  pay  such  divi- 
dends, shall  not  by  force,  or  in  consequence  of  such  dis- 
tringas, be  authorized,  without  the  order  of  this  Court, 
to  refuse  to  permit  such  transfer  to  be  made,  or  to  with- 
hold payment  oi  ^mc^  ^NSi^^xi^^  ^qt  Tcksst^  than  eight 
jays  after  tVie  dale  oi  «vxs^  xws^'eX* 
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y.  That  upon  leaving  such  affidavit  as  aforesaid  with 
the  Patentee  of  the  Subpoena  Office,  there  shall  be  paid 
to  such  Patentee  the  sum  of  Is,  for  filing  such  affidavit, 
and  that  within  twenty-four  hours  from  the  time  when 
such  affidavit  shall  be  so  left,  the  said  Patentee  shall 
pay  the  said  sum  of  U.  to  the  Clerk  of  the  Affidavits, 
and  cause  such  affidavit  to  be  filed  and  registered  at  the 
office  of  such  Clerk. 

VI.  That  upon  the  sealing  of  such  writ  of  distringas, 
the  sum  of  5«.  6d.  shall  be  paid  to  the  Patentee  of  the 
Subpoena  Office;  and  that  out  of  such  sum  the  said  Pa- 
tentee shall  pay  the  sum  of  4s,  to  the  Accountant-Ge- 
neral, to  be  by  him  placed  to  the  credit  of  the  account 
intituled  "  The  Suitors'  Fee  Fund  Account." 

VII.  That  for  and  in  respect  of  the  preparation  and 
service  of  such  writ  of  distringas,  and  the  praecipe  and 
attendance  in  respect  thereof,  such  costs  shall  be  allowed 
as  by  the  rules  and  practice  of  this  Court  are  allowed 
for  the  preparatiou,  and  service,  and  attendance,  in 
respect  of  a  writ  of  subpoena  to  answer  a  bill. 

Form  of  Affidavit. 

[Instead  of  the  affidavit  required  by  these  Orders,  another  form 
of  affidavit  is  substituted  by  the  Order  of  the  10th  Dec.  1841,  post, 
p.  xcii.] 


General  Order,  November  \9t^,  1841. 

Whereas  it  is  expedient  that  further  orders  should 
be  made  for  the  better  administration  of  justice  in  the 
Court  of  Chancery  with  reference  to  the  matters  to  which 
th6  first,  second,  third,  fourth,  and  fifth  orders  of  the 
26  th  day  of  August  last  apply,  and  that  in  the  mean  time 
the  operation  of  the  same  orders  should  be  suspended : 
Now,  therefore,  I,  the  Right  Honourable  John  Sin- 
gleton Lord  Lyndhurst,  Lord  High  Chancellor  of 
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Gremt  Britain,  by  and  with  the  advice  and  assistance  of 
the  Right  Honourable  Henry  Lord  Langdale, 
Master  of  the  Rolls;  the  Right  Honourable  Sir  Lan- 
celot Shadwell,  Vice-Chimcellor  of  England;  the 
Honourable  the  Vice-Chancellor,  James  Lewis  Knight 
Bruce;  and  the  Honourable  the  Vice-Chancellor,  James 
Wig  ram;  do  hereby,  in  pursuance  of  an  act  of  parlia- 
ment made  and  passed  in  the  fourth  year  of  the  reign 
of  her  present  majesty,  intituled,  ''  An  Act  for  facili- 
tating the  Administration  of  Justice  in  the  Court  of 
Chancery,"  and  of  an  act  made  and  passed  in  the  sessicm 
of  parliament  held  in  the  fourth  and  fifth  year  of  the 
reign  of  her  said  Majesty,  intituled,  '<  An  Act  to  amend 
an  Act  of  the  fourth  year  of  her  present  Majesty,  inti- 
tuled '  An  Act  for  faciUtating  the  Administration  of 
Justice  in  the  Court  of  Chancery,' "  order  and  direct, 
that  the  first,  second,  third,  fourth,  and  fifth  orders  of 
the  26th  day  of  August  last,  shall  not  take  effect  till  the 
1st  day  of  Easter  Term,  1842. 

(Signed,  &c.) 


Order  of  Court,  December  10/A,  1841. 

That  the  affidavit  required  by  the  second  of  the  Or- 
ders of  the  seventeenth  day  of  November,  one  thousand 
eight  hundred  and  forty-one,  shall,  instead  of  being  in 
the  form  set  out  at  the  foot  of  those  Orders,  be  in  the 
form  following: — 

A.  B.  [the  name  of  the  party  or  parties  in  whose  behalf  the  writ  is 
sued]  V.  The  Governor  and  Company  of  the  Bank  of  England. 

I, ,  of  do  solemnly  swear,  that,  according  to  the  best 

of  my  knowledge,  information,  and  belief,  I  am  [oTy  if  the  affida- 
vit  is  made  by  the  solicitor ^  A.  B.,  of  —  is]  beneficially  inter- 
ested in  the  stock  hereinafter  particularly  described,  that  is  to  say 
[_here  specify  the  amount  of  the  stock  to  be  affected  by  the  writi 
and  the  name  or  names  of  the  person  or  persons^  or  body  politic 
or  corporate,  in  whose  name  or  names  the  same  shall  be  standing.] 
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Order  of  Court,  April  11,  1842. 

I.  That  in  cases  where  the  defendant  shall  not  have 
put  in  his  answer  in  due  time  after  appearance,  and  the 
plaintiff  shall  he  unable  with  due  diligence  to  procure  a 
Writ  of  Attachment  to  he  executed  against  such  de- 
fendant, hy  reason  of  his  being  out  of  the  jurisdiction  of 
the  Court,  or  being  concealed,  or  for  any  other  cause, 
then  such  defendant  shall,  for  the  purposes  of  this 
Order,  be  deemed  to  have  absconded  to  avoid  the  pro- 
cess of  this  Court. 

That  in  cases  where  any  defendant,  who  may  be  so 
deemed  to  have  absconded,  shall  have  appeared  by  his 
own  Clerk  in  Court,  or,  an  appearance  having  been  en- 
tered for  him  under  the  eighth  of  the  Orders  of  the  26th 
day  of  August,  1841,  he  shall  have  afterwards  appeared 
by  his  own  Clerk  in  Court,  the  plaintiff  may  serve  upon 
such  Clerk  in  Court  a  notice,  that  on  a  day  in  such  no- 
tice named  (being  not  less  than  fourteen  days  afler  the 
service  of  such  notice),  the  Court  will  be  moved,  that 
the  bill  may  be  taken  pro  confesso  against  such  defend- 
ant; and  the  plaintiff  is,  upon  the  hearing  of  such  mo- 
tion, to  satisfy  the  Court  that  such  defendant  ought, 
under  the  provisions  of  this  Order,  to  be  deemed  to  have 
absconded,  and  the  Court  being  so  satisfied,  and  the  an- 
swer not  being  filed,  may,  if  it  shall  so  think  fit,  order 
the  bill  to  be  taken  pro  confesso  against  such  defendant, 
either  immediately,  or  at  such  time  or  upon  such  further 
notice  as  under  the  circumstances  of  the  case  the  Court 
may  think  proper. 

That  in  cases  where  any  defendant,  who  may  be  so 
deemed  to  have  absconded,  shall  have  had  an  appearance 
entered  for  him  under  the  eighth  of  the  Orders  of  the 
26th  day  of  August,  1841,  and  he  shall  not  afterwards 
have  appeared  by  his  own  Clerk  in  Court,  the  plaintiff 
may  cause  to  be  inserted  in  the  London  Gazette  a  notice, 
that  on  a  day  in  such  notice  named  (being  not  le%^  l\yK:cL 
four  weeks  after  the  first  insertion  of  a\ic\Lxio>aRfc\sv^^ 
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London  Gazette),  the  Court  will  be  moyed,  that  the  bill 
may  be  taken  pro  confesso  agamst  such  defendant,  and 
the  plamtiff  is  upon  the  hearing  of  such  motion  to  satisfy 
the  Court  that  such  defendant  ought,  under  the  provi- 
sions of  this  Order,  to  be  deemed  to  have  absconded,  and 
that  such  notice  of  motion  has  been  inserted  in  the  Lon- 
don Gazette  at  least  once  in  every  week  from  the  time  of 
the  first  insertion  thereof,  up  to  the  time  for  which  the 
said  notice  shall  have  been  given,  and  the  Court  being  so 
satisfied,  and  the  answer  not  having  been  filed,  may,  if 
it  shall  so  think  fit,  order  the  bill  to  be  taken,  pro  con- 
fesso, agaibst  such  defendant,  either  inunediately,  or  at 
such  time,  or  upon  such  further  notice  as  under  the  cir- 
cumstances of  the  case  the  Court  may  think  proper. 

II.  That  upon  default  by  an  infant  defendant  in  not 
appearing  to,  or  not  answering  the  Bill,  the  Court  may, 
upon  motion,  order  that  the  Senior  Six  Clerk  not  towards 
the  cause  may  be  assigned  guardian  of  such  infant  de- 
fendant, by  whom  he  may  appear  to  and  answer;  or  may 
answer  the  Bill  and  defend  the  suit  upon  the  Court 
being  satisfied  that  such  defendant  is  an  infant,  and  if 
the  infant  has  not  appeared,  that  the  Subpoena  to  appear 
to  and  answer  the  Bill  was  duly  served;  and  (whether 
the  infant  has  appeared  or  not),  that  a  notice  of  such 
motion  was  (after  the  expiration  of  the  time  for  appear- 
ing to  or  answering  the  Bill,  and  at  least  six  clear  days 
before  the  hearing  of  such  motion,)  served  upon  or  left 
at  the  dwelling-house  of  the  person,  with  whom  or  under 
whose  care  such  infant  defendant  was  at  the  time  of 
serving  the  Subpoena,  and  was  also  served  upon  or  left 
at  the  dwelling-house  of  the  father  or  guardian  (if  any) 
of  such  infant,  where  the  person  with  whom  or  under 
whose  care  the  infant  was  at  the  time  of  such  service 
shall  not  be  the  father  or  guardian  of  the  infant,  unless 
the  Court  at  the  time  of  hearing  such  motion  shall  think 
fit  to  dispense  with  such  last  mentioned  service. 

III.  That  the  plaintiff  shall,  without  special  leave  of 
the  Court,  be  at  liberty  to  serve  any  notice  of  motion, 
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or  other  notice,  or  any  petition,  personally  or  at  the 
dwelling-house  or  office  of  any  defendant,  who  having 
heen  duly  served  with  Subpoena  to  appear  to  and  an- 
swer the  Bill  shall  not  have  caused  an  appearance  to  be 
entered  by  his  own  Clerk  in  Court  at  the  time  for  that 
purpose  limited  by  the  General  Orders  of  the  Court. 

lY.  That  the  first,  second,  third,  fourth,  and  fiflh  of 
the  Orders  of  the  26th  day  of  August,  1841,  shall  not 
take  effect  until  further  order. 

V.  That  the  twenty-second  of  the  Orders  of  the  26th 
day  of  August,  1841,  shall  be  suspended  until  further 
order. 

VI.  That  the  Orders  of  the  26th  day  of  August,  1841, 
shall  be  amended  as  to  numbers  X.  XI.  XII.  and  XLYII. 
in  manner  following;   (that  is  to  say,) 

X.  That  no  Writ  of  Execution  shall  hereafter  be  is- 
sued for  the  purpose  of  requiring  or  compelling  obedience 
to  any  Order  or  Decree  of  the  High  Court  of  Chancery; 
but  that  the  party  required  by  any  such  Order  or  Decree 
to  do  any  act,  shall  upon  being  duly  served  with  such 
Order  or  Decree,  be  held  bound  to  do  such  act  in  obe- 
dience to  the  Order  or  Decree. 

XI,  That  if  any  party,  who  is  by  an  Order  or  Decree 
ordered  to  pay  money  or  to  do  any  other  act  in  a  limited 
time,  shall,  after  due  service  of  such  Order  or  Decree, 
refuse  or  neglect  to  obey  the  same  according  to  the 
exigency  thereof,  the  party  prosecuting  such  Order  or 
Decree  shall  at  the  expiration  of  the  time  limited  for 
the  performance  thereof^  be  entitled  to  a  Writ  or  Writs 
of  Attachment  against  the  disobedient  party;  and  in  case 
such  party  shall  be  taken  or  detained  in  custody  under 
any  such  Writ  of  Attachment  without  obeying  the  same 
Order  or  Decree,  then  the  party  prosecuting  the  same 
Order  or  Decree  shall,  upon  the  Sheriff's  return  that 
the  party  has  been  so  taken  or  detained,  be  entitled  to 
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a  Commission  of  Sequestration  against  the  estate  and 
effects  of  the  disobedient  party;  and  in  case  the  Sheriff 
shall  make  the  return  iwn  est  inventus  to  such  Writ  or 
Writs  of  Attachment,  the  party  prosecuting  the  same 
Order  or  Decree  shall  be  entitled,  at  his  option,  either  to 
a  Commission  of  Sequestration  in  the  first  instance,  or 
otherwise  to  an  Order  for  the  Serjeant-at-Arms,  and  to 
such  other  process  as  he  hath  hitherto  been  entitled  to 
upon  a  return  non  est  inventus  made  by  the  Commis- 
sioners named  in  a  Commission  of  Rebellion  issued  for 
the  nonperformance  of  an  Order  or  Decree. 

XII.  That  every  Order  or  Decree  requiring  any  party 
to  do  an  act  thereby  ordered  shall  state  the  time  or  the 
time  after  service  of  the  Order  or  Decree,  within  which 
the  act  is  to  be  done;  and  that  upon  the  copy  of  the 
Order  or  Decree  which  shall  be  served  upon  the  party 
required  to  obey  the  same  there  shall  be  endorsed  a 
memorandum  in  the  words  or  to  the  effect  following, 
viz.: — 

"  If  you  the  within  named  A.  B.  neglect  to  obey  this 
Order  (or  Decree)  by  the  time  therein  limited,  you  will 
be  liable  to  be  arrested  under  a  Writ  of  Attachment  is- 
sued out  of  the  High  Court  of  Chancery,  or  by  the 
Serjeant-at-Arms  attending  the  same  Court,  and  also  be 
liable  to  have  your  estate  sequestered  for  the  purpose  of 
compelling  you  to  obey  the  same  Order  (or  Decree)." 

XLYII.  That  a  creditor  who  has  come  in  and  esta- 
bUshed  his  debt  before  the  Master,  under  a  Decree  or 
Order  in  a  suit,  shall  be  entitled  to  the  costs  of  so  esta- 
blishing his  debt;  and  the  sum  to  be  allowed  for  such 
costs  shall  be  fixed  by  the  Master,  without  taxation,  at 
the  time  the  Master  allows  the  debt  of  such  creditor, 
unless  the  Master  shall  think  that  such  costs  ought  to 
be  taxed  in  the  regular  mode,  in  which  case  the  same 
shall  be  so  taxed  by  the  Master,  and  the  amount  of 
such  costs,  or  the  sum  allowed  in  respect  thereof,  shall 
be  added  to  the  debt  so  established. 


STATUTES. 


11  GEO.  IV.  &  1  WILL.  IV.  c.  36. 

An  Act  for  altering  and  amending  the  Law  regarding  Commitments 
by  Courts  of  Equity  for  Contempts,  and  the  taking  Bills  pro  Con- 
fesso.  [16th  July,  1830.] 

'  WHEREAS  by  two  several  Acts,  the  one  passed  in  the  fifth  year 
'  of  the  reign  of  his  late  Majesty  George  the  Second,  intituled  An 

*  Act  for  making  Process  in  Courts  of  Equity  effectual  against  Persons 

*  who  abscond  and  cannot  be  served  therewith,  or  refuse  to  appear ; 

*  and  the  other,  passed  in  the  forty-fifth  year  of  the  reign  of  his 

*  late  Majesty  King  George  the  Third,  intituled  An  Act  to  amend 
'  an  Act  passed  in  the  Fourth  Year  of  His  present  Majesty,  intituled 
'  **  An  Act  for  preventing  Inconveniences  arising  in  Cases  of  Mer- 
'  chants,  and  such  other  Persons  as  are  within  the  Description  of  the 

*  Statutes  relating  to  Bankrupts,  being  entitled  to  Privilege  of  Par^ 

*  liament  and  becoming  insolvent,  and  to  prevent  Delay  in  the  enter- 

*  ing  Appearances  in  Actions  brought  against  Persons  having  Privilege 

*  of  Parliament ;"  certain  proyisions  were  made  for  entering  appear- 
'  ances  and  taking  bills  in  equity  pro  confesso :  And  whereas  it  is 
'  expedient  to  alter  and  amend  and  to  consolidate  the  laws  on  that 
'  subject;  and  it  is  also  expedient  to  alter  and  amend  the  law  re- 
'  lating  to  commitments  by  Courts  of  Equity  for  contempts;'  Be 
it  therefore  enacted  by  the  King's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal, 
and  Commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  That  the  whole  of  the  said  recited  Act  of 
the  fifth  year  of  King  George  the  Second,  and  so  much  of  the 
said  recited  Act  of  the  forty-fifth  year  of  his  late  Majesty  George 
the  Third,  as  relates  to  Courts  of  Equity,  and  the  reading  of  Bills 
of  Discovery  as  evidence,  shall  be  and  the  same  are  hereby  re- 
pealed; but  so  as  not  to  affect  any  thing  done  or  executed  in  pur- 
suance thereof  respectively;  and  any  suit,  matter,  or  thing  now  in 
progress  under  the  authority  of  the  said  Acts  respectively,  and  not 
completed,  shall  or  may  be  completed  under  the  powers  of  this 
Act;  and  all  the  powers  of  this  Act  shall  or  may  be  exercised  as 
well  in  regard  to  new  suits,  commitments,  discharges,  conveyan- 
ces, fines,  recoveries,  matters,  or  things,  as  to  suits,  commitments, 
discharges,  conveyances,  fines,  recoveries,  matters,  or  things  now 
subsisting  or  remitning  to  be  made,  done,  or  perfected,  whether 
the  powers  of  the  ftaid  Acts  or  any  of  them  respectively  shall  or 
9hall  not  have  been  applied  thereto. 
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II.  And  be  it  further  enacted,  That  the  warden  of  the  Fleet 
prison  shall  keep  a  register  of  the  names  of  all  persons  committed 
by  the  Courts  of  Equity  for  contempts,  stating  the  dates  and  the 
grounds  of  their  several  commitments,  and  the  dates  of  their  re- 
spective discharges,  and  shall,  on  the  twentieth  day  of  January,  the 
twentieth  day  of  April,  the  twentieth  day  of  July,  and  the  twentieth 
day  of  October,  in  every  year,  make  a  report  to  the  Lord  Chan- 
cellor of  the  names  and  descriptions  of  such  prisoners  in  his  cus- 
tody on  each  of  such  days  respectively,  with  the  causes  and  dates 
of  tiieir  respective  commitments. 

III.  '  And  whereas  sometimes  persons  have  withdrawn  them- 
'  selves  beyond  the  seas,  or  otherwise  absconded,  to  avoid  appear- 
'  ing  in  Courts  of  Equity,  or  being  served  with  process  for  that 

*  purpose,  or  being  brought  into  Court  by  habeas  corpus,  have 

*  refused  to  appear;'  For  remedy  of  the  inconvenience  thence  en- 
suing, be  it  further  enacted.  That  if  in  any  suit  which  hath  been  or 
hereafter  shall  be  commenced  in  any  Court  of  Equity,  any  defend- 
ant, against  whom  any  subpoena  or  other  process  shall  issue,  shall 
not  cause  his  appearance  to  be  entered  upon  such  process  within 
such  time  and  in  such  manner  as  according  to  the  rules  of  the 
Court  the  same  ought  to  have  been  entered  in  case  such  process 
had  been  duly  served,  and  an  aflSdavit  or  affidavits  shall  be  made 
to  the  satisfaction  of  such  Court  that  such  defendant  is  beyond  the 
seas,  or  that  upon  inquiry  at  his  usual  place  of  abode  he  could  not 
be  found  so  as  to  be  served  with  such  process,  and  that  there  is 
just  ground  to  believe  that  such  defendant  is  gone  out  of  the  realm, 
or  otherwise  absconded,  to  avoid  being  served  with  the  process  of 
such  Court;  then  and  in  such  case  the  Court  out  of  which  such 
process  issued  may  make  an  order  directing  and  appointing  such 
defendant  to  appear  at  a  certain  day  therein  to  be  named,  and  a 
copy  of  such  order  shall,  within  fourteen  days  after  such  order 
made,  be  inserted  in  the  London  Gazette,  and  published  on  some 
Lord's  day  immediately  after  Divine  Service  in  the  parish  church 
of  the  parish  where  such  defendant  made  his  usual  abode,  within 
thirty  days  next  before  such  his  absenting;  and  also  a  copy  of  such 
order  shsdl,  within  the  time  aforesaid,  be  posted  up  as  after-men- 
tioned; (that  is  to  say,)  a  copy  of  every  such  order  made  in  his 
Majesty's  High  Court  of  Chancery,  Court  of  Exchequer,  or  the 
Court  of  the  Duchy  Chamber  of  Lancaster,  at  Westminster,  shall 
he  posted  up  in  some  public  place  at  the  Royal  Exchange  in 
London;  and  a  copy  of  every  such  order  made  in  any  of  the 
Courts  of  Equity,  of  the  counties  palatine  of  Chester,  Lancaster, 
and  Durham,  or  of  the  Great  Sessions  in  Wales,  shall  be  posted  op 
at  some  public  place  in  some  market  town  within  the  jurisdiction 
of  the  Court  by  which  such  order  was  made,  and  nearest  to  the 
place  where  such  defendant  made  his  usual  abode  as  aforesaid, 
such  place  of  abode  being  also  within  the  jurisdiction  of  the 
said  Court;  and  if  the  defendant  do  not  appear  within  the  time 
limited  by  such  order,  or  within  such  further  time  as  the  Court 
shall  appoint,  then  on  proof  made  of  such  publication  of  tuoh 
order  as  aforesaid,  l\it'  Co\xt\.'Wai%  «a.^^«l  of  the  truth  thereof^ 
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may  order  the  plaintiff's  bill  to  be  taken  pro  eonfesto,  and  make 
such  decree  thereupon  as  shall  be  thought  just,  and  may  there- 
upon issue  process  to  compel  the  performance  of  such  decree, 
either  by  an  immediate  sequestration  of  the  real  and  personal  es- 
tate and  effects  of  the  party  so  absenting  (if  any  such  can  be 
found),  or  such  part  thereof  as  may  be  sufficient  to  satisfy  the 
demands  of  the  plaintiff  in  the  said  suit,  or  by  causing  possession 
of  the  estate  or  effects  demanded  by  the  bill  to  be  delivered  to  the 
plaintiff,  or  otherwise,  as  the  nature  of  the  case  shall  require;  and 
the  said  Court  may  likewise  order  such  plaintiff  to  be  paid  and 
satisfied  his  demands  out  of  the  estate  or  effects  so  sequestered, 
according  to  the  true  intent  and  meaning  of  such  decree,  such 
plaintiff  first  giving  sufficient  security,  in  such  sum  as  the  Court 
shall  think  proper,  to  abide  such  order  touching  the  restitution  of 
such  estate  or  effects  as  the  Court  shall  think  proper  to  make  con- 
cerning the  same,  upon  the  defendant's  appearance  to  defend  such 
suit,  and  paying  such  costs  to  the  plaintiff  as  the  Court  shall  order; 
but  in  case  such  plaintiff  shall  refuse  or  neglect  to  give  such  se- 
curity as  aforesaid,  then  the  said  Court  shall  order  the  estate  or 
effects  so  sequestered,  or  whereof  the  possession  shall  be  decreed  to 
be  delivered,  to  remain  under  the  direction  of  the  Court,  either  by 
appointing  a  receiver  thereof,  or  otherwise,  as  to  such  Court  shall 
seem  meet,  until  the  appearance  of  the  defendant  to  defend  such 
suit,  and  his  paying  such  costs  to  the  plaintiff  as  the  said  Court 
shall  think  reasonable,  or  until  such  order  shall  be  made  therein 
as  the  Court  shall  think  just. 

IV.  Provided  always,  and  be  it  further  enacted.  That  if  any  per- 
son, against  whom  any  decree  shall  be  made  upon  refusal  or  neglect 
to  enter  his  appearance,  or  appoint  a  Clerk  in  Court  or  attorney  to 
act  on  his  behalf,  shall  be  in  custody  or  forthcoming,  so  that  he 
may  be  served  with  a  copy  of  such  decree,  then  he  shall  be  served 
with  a  copy  thereof  before  any  process  shall  be  taken  out  to  compel 
the  performance  thereof. 

V.  Provided  also,  and  be  it  further  enacted.  That  if  any  decree 
shall  be  made  in  pursuance  of  this  Act  against  any  person  being 
out  of  the  realm  or  absconding,  in  manner  aforesaid,  at  the  time 
such  decree  is  pronounced,  and  such  person  shall,  within  seven 
years  after  the  making  such  decree,  return,  or  become  publicly 
visible,  then  and  in  such  case  he  shall  likewise  be  served  with  a 
copy  of  such  decree  within  a  reasonable  time  after  his  return  or 
public  appearance  shall  be  known  to  the  plaintiff;  and  in  case  any 
defendant,  against  whom  such  decree  shall  be  made,  shall,  within 
seven  years  after  the  making  such  decree,  happen  to  die  before  his 
or  her  return  into  this  realm,  or  appearing  openly  as  aforesaid,  or 
shall,  within  the  time  last  before  mentioned,  die  in  custody  before 
his  or  her  being  served  with  a  copy  of  such  decree,  then  his  or  her 
heir,  if  such  defendant  shall  have  any  real  estate  sequestered,  or 
whereof  possession  shall  have  been  delivered  to  the  plaintiff,  and 
such  heir  may  be  found,  or  if  such  heir  shall  be  a  feme  covert, 
infaiit,  or  non  compos  mentis,  the  husband,  guardian,  or  committee 
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of  tnch  heir  retpectively,  or  if  the  penonal  estate  of  such  defends 
ant  he  leqnettered,  or  poMeadon  thereof  delivered  to  the  phundl^ 
then  hit  executor  or  administrator  (if  any  rach  there  he),  may  and 
shall  he  aerted  with  a  copy  of  anch  decree,  within  a  reasonable  time 
after  it  shall  be  known  to  the  plaintiff  that  the  defendant  is  dead, 
and  who  ia  hia  heir,  executor,  or  adminiatrator,  or  where  he  may 
be  aenred  therewith. 

VI.  ProTided  always,  and  he  it  further  enacted.  That  if  any 
peraon  ao  aenred  with  a  copy  of  auch  decree  shall  not,  within  sjx 
montha  after  auch  service,  appear  and  petition  to  have  the  said 
cause  reheard,  auch  decree  ao  made  aa  aforesaid  shall  stand  abso- 
lutely confirmed  againat  the  peraon  so  served  with  a  copy  thereof 
hia  h'eira,  executora,  and  administratora,  and  all  persons  claiming 
or  to  claim  by,  from,  or  under  him,  or  any  of  them,  by  virtue  of 
any  act  done,  or  to  be  done  subsequent  to  the  commencement  of 
such  suit. 

VII.  Provided  alwajra,  and  be  it  further  enacted.  That  if  aay 
peraon  so  aerved  with  a  copy  of  auch  decree  shall,  within  six 
montha  after  auch  aervice,  or  if  any  peraon  not  being  ao  aerved 
ahall,  within  aeven  yeara  next  after  the  making  auch  decree,  appear 
in  Court  and  petition  to  be  heard  with  respect  to  the  matter  of 
auch  decree,  and  ahall  pay  down  or  give  security  for  payment  of 
auch  costs  as  the  Court  shall  think  reasonable  in  that  behalf,  the 
person  so  petitioning,  or  bis  representatives,  or  any  person  claim- 
ing under  him  by  virtue  of  any  act  done  before  the  commence- 
ment of  the  suit,  may  be  admitted  to  answer  the  bill  exhibited, 
and  issue  may  be  joined,  and  witnesses  on  both  sides  examined; 
and  such  other  proceedings,  decree,  and  execution,  may  be  had 
thereon,  as  there  might  have  been  in  case  the  same  party  had 
originally  appeared,  and  the  proceedings  had  then  been  newly 
begun,  or  as  if  no  former  decree  or  proceedings  had  been  in  the 
same  cause. 

VIII.  Provided  alwaya,  and  be  it  further  enacted.  That  if  any 
person  against  whom  such  decree  shall  be  made,  his  heirs,  exe- 
cutors, or  administrators,  shall  not,  within  seven  years  next  sfter 
the  making  of  such  decree,  appear  and  petition  to  have  the  cause 
reheard,  and  pay  down  or  give  security  for  payment  of  such  costs 
as  the  Court  shall  think  reasonable  in  that  behalf,  such  decree 
made  as  aforeaaid  shall  stand  absolutely  confirmed  against  the 
person  against  whom  such  decree  shall  be  made,  his  heirs,  exe* 
cutors,  and  administrators,  and  against  all  persons  claiming  or  to 
claim  by,  from,  or  under  him,  or  any  of  them  by  virtue  of  any 
act  done  or  to  be  done  subsequent  to  the  commencement  of  sock 
suit;  and  at  the  end  of  such  seven  years  it  shall  and  may  belawfid 
for  the  Court  to  make  such  further  order  as  shall  be  just  and  res* 
sonable,  according  to  the  circumstances  of  the  case. 

IX.  Provided  alwaya,  aii^\»  \VluT^«t  vtAsx^^TV^x  ^3mjl  kci 
shall  not  extend  oi  \>e  cot»Xtu«^  x<i  wxw^^  \s>  H^vrcwx  «t  Twfitt 
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good  any  proceeding  against  any  person  beyond  the  seas,  unless 
it  shall  appear  to  the  satisfaction  of  the  Court  by  affidavit  or  affi- 
dayits,  before  the  making  of  such  decree,  that  such  person  had 
been  in  that  part  of  Great  Britain  called  England  within  two 
years  next  before  the  subpoena  in  such  suit  issued  against  such 
person. 

X.  Provided,  also,  and  be  it  further  enacted.  That  the  provisions 
hereinbefore  contained  shall  not  extend  or  be  construed  to  extend 
to  warrant  or  make  good  any  proceeding  against  any  person  in 
any  Court  of  Equity  having  a  limited  jurisdiction,  unless  it  shall 
appear  to  the  satis&ction  of  such  Court  by  affidavit,  before  the 
making  of  such  decree,  that  such  person  had  resided  within  the 
jurisdiction  of  such  Court  within  one  year  next  before  the  sub- 
poena in  such  suit  issued  against  such  person. 

XI.  Aiid  be  it  further  enacted.  That  from  and  after  the  passing 
of  this  Act,  if  any  defendant,  by  virtue  of  any  writ  of  habeas 
corpus  or  other  process  issuing  out  of  any  Court  of  Equity,  shall 
be  brought  into  Court,  and  shidi  refuse  or  neglect,  or,  being  within 
the  walls  of  any  prison  in  England  under  or  charged  with  an  at- 
tachment or  other  process  of  contempt,  shall,  after  fourteen  days' 
previous  notice  in  writing  requiring  him  to  enter  an  appearance, 
refuse  or  neglect  to  enter  his  appearance  according  to  the  rules 
or  method  required  by  the  said  Court,  or  to  appoint  a  Clerk  in 
Court  or  attorney  of  such  Court  to  act  on  his  behalf,  such  Court 
may  appoint  a  Clerk  in  Court  or  attorney  of  such  Court  to  enter 
an  appearance  for  such  defendant,  and  such  proceedings  may  there- 
upon be  had  in  the  cause  as  if  the  party  had  actually  appeared. 

XII.  '  And  whereas  in  many  cases  persons  having  privilege  of 

*  Parliament  are  named  as  defendants  in  suits  instituted  in  Courts 
<  of  Equity  against  them,  either  alone  or  jointly  with  other  persons 

*  for  enforcing  against  them  demands  and  duties  cognizable  ip 

*  Courts  of  Equity,  and  in  some  cases  such  defendants  having 

*  privileges  of  Parliament  have  stood  out  to  the  return  of  process 

*  of  sequestration  issued  against  them  for  enforcing  appearance, 
'  and  isuch  process  of  sequestration  hath  not  been  found  sufficient 
«  to  enforce  such  appearance;'  Be  it  therefore  enacted.  That  from 
and  after  the  passing  of  this  Act,  in  case  any  defendant  having 
privilege  of  Parliament  shall,  upon  a  return  of  process  of  seques- 
tration issued  against  him  for  not  putting  in  an  appearance  to 
any  original, or  other  bill  of  complaint  instituted  against  him  in  a 
Court  of  Equity  for  enforcing' discovery  and  relief,  or  discovery 
alone,  (as  the  case  may  be),  neglect  to  appear,  that  then  and  in 
audi  case  such  Court,  upon  producing  the  return  of  such  seques- 
tration in  Court,  may,  on  the  motion  or  other  application  of  the 
plaintiff  in  such  cause,  appoint  a  Clerk  in  Court  to  enter  an  ap- 
pearance for  such  defendant  so  having  privilege  of  Parliament,  and 
such  proceedings  may  be  thereupon  had  in  t]he  cvi«&  «a  \i  V!ol^ 
party  had  actually  appeared. 
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XIII.  '  Aod  whereas  in  many  cases  it  is  necessary,  on  the  part 

*  of  the  persons  having  legal  rights  against  persons  having  piivi- 
'  lege  of  Parliament,  to  proceed  by  bill  in  Equity  against  such 

*  persons  so  having  privilege  of  Parliament,  to  obtain  from  them 

*  discovery  on  oath  of  facts  intended  to  be  used  or  given  in  eii- 

*  dence  in  Courts  of  Law  ag^nst  the  persons  making  such  disco- 
'  very ;  and  in  cases  where  such  persons  having  such  privily  as 

*  aforesaid  shall  stand  out  process  of  contempt,  parties  entitled  to 

*  such  discovery  against  them  have  not  sufficient  means  of  com- 
'  pelling  or  obtaining  the  same  in  all  cases;'  Be  it  therefore 
enacted,  That  from  and  after  the  passing  of  this  Act,  when  any 
defendant  having  privilege  of  Parliament  shall  have  appeared  to 
any  bill  filed  against  him  seeking  a  discovery  upon  oadi,  or  when 
an  appearance  shall  have  been  entered  for  such  defendant  accord- 
ing to  the  provisions  aforesaid,  and  such  person  shall  refuse  or 
neglect  to  put  in  his  answer  to  such  bill  within  the  time  for  that 
purpose  allowed  by  the  rules  and  orders  of  such  court,  that  then 
it  shall  and  may  be  lawful  for  the  plaintiff  in  such  suit  to  apply 
to  the  court  for  an  order  that  such  bill  shall  be  taken  pro  eon/em 
against  such  defendant,  and  upon  such  application  such  Court  of 
Equity  shall  make  an  order  that  such  bill  shall  be  taken  pro  cm' 
festOf  unless  the  defendant  shall,  within  eight  days  after  being 
served  with  such  order,  shew  good  cause  to  the  contrary. 

XIV.  And  be  it  further  enacted,  That  when  and  so  soon  as  any 
such  order  shall  have  been  pronounced  by  any  such  Court  of 
Equity  for  taking  such  bill  pro  coi^fesso,  such  bill  in  Equity,  or  an 
examined  copy  thereof,  so  taken  pro  cot^esso,  shall  be  taken  and 
read  in  any  Court  of  Law  or  Equity  as  evidence  of  the  facts  and 
matters  and  things  therein  contained,  in  the  same  manner  as  if 
such  facts,  matters,  and  things  had  been  admitted  to  be  true  by 
the  answer  of  the  defendant  put  into  such  bill ;  and  such  bill  so 
taken  pro  confetso  shall  be  received  and  taken  in  evidence  of  such 
and  the  same  facts,  and  on  behalf  of  such  and  so  many  persons,  as 
the  answer  of  the  defendant  to  the  said  bill  could  and  might  hare 
been  read  and  received  in  evidence  of,  in  case  such  answer  had 
been  put  in  by  the  defendant  thereto,  and  had  admitted  the  same 
facts,  matters,  and  circumstances  as  in  such  bill  stated  and  set 
forth ;  and  in  like  manner  every  other  bill  of  discovery  taken  fm 
confessot  under  any  of  the  provisions  of  this  Act,  shall  or  may  be 
taken  and  read  as  evidence  of  the  facts  and  matters  and  things 
therein  contained,  tp  the  extent  aforesaid. 

XV.  And  for  remediying  the  practice  of  Courts  of  Equity  in  re- 
gard to  process  of  contempt  and  the  taking  of  bills  pro  eoirfesto,  Be 
it  further  enacted.  That  the  rules  and  regulations  hereinafter  pro- 
vided and  contained  shall  be  adopted  by  the  High  Court  of  Chan- 
cery, and  shall  from  henceforth  become  orders  and  rules  of  the 
said  Court  of  Chancery,  and  be  observed  and  enforced  in  and  l^ 
the  said  Couxl\  ^\)l[isX\«  \<^  «».^^ 
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1.  That  when  a  writ  of  attachment  shall  have  duly  issued 
against  any  defendant  for  contempt  in  not  answering  the 
billy  and  such  defendant  shall  not  nave  been  taken  under 
such  writ,  and  the  sheriff  of  the  county  into  which  such 
writ  shall  have  issued  shall  make  a  return  of  non  est  m- 
ventus  to  the  same,  the  Court  shall,  upon  motion  by  or  on 
behalf  of  the  plaintiff,  (notice  of  which  snail  not  be  required,) 
order  that  the  serjeant-at-arms  attending  the  Court  do  ap- 
prehend such  defendant  and  bring  him  to  the  bar  of  the 
Court  to  answer  his  contempt,  ana  the  same  proceedings 
may  thereupon  be  had  as  if  such  order  had  been  made  in 
the  manner  heretofore  in  use;  provided  that  before  such 
order  shall  in  any  such  case  be  made,  the  plaintiff  applying 
for  the  same  shall  be  required  to  satisfy  the  Court,  by  the 
affidavit  of  the  solicitor  of  the  plaintiff,  or  of  his  town 
agent,  if  the  writ  of  attachment  was  issued  by  such  town 
agent,  that  due  diligence  was  used  to  ascertain  the  place 
where  such  defendant  was  at  the  time  of  issuing  such  writ, 
and  in  endeavouring  to  apprehend  such  defendant  under 
the  same,  and  that  the  person  suing  forth  such  writ  verily 
believed  at  the  time  of  suing  forth  the  same  that  such  de- 
fendant was  in  the  county  into  which  such  writ  was  issued. 

2.  That  if  any  defendant,  being  in  contempt  for  not  answering 
the  bill,  shall  have  been  brought  to  the  bar  of  the  Court 
under  process  for  such  contempt,  and  shall  have  been  com- 
mitted or  remanded  back  to  the  prison  of  the  Fleet,  the 
plaintiff  may  sue  forth  the  writ  of  habeas  corpus  in  the 
manner  and  form  heretofore  in  use  in  the  like  cases,  provided 
J;hat  there  shall  be  at  least  twenty-eight  days  between  the 
day  on  which  such  defendant  was  so  committed  or  remanded 
back  and  the  return  of  such  writ  of  habeas  corpus;  and 
upon  or  after  the  return  of  such  writ  of  habeas  corpus,  in 
case  such  defendant  shall  not  have  put  in  his  answer,  the 
Court  shall  order  the  bill  to  be  taken  pro  confetao  against 
such  defendant,  in  the  same  manner  as  is  now  usual  in  the 
like  cases  upon  the  return  of  a  writ  of  alias  pluries  habeas 
corpus,  and  such  decree  shall  thereupon  be  made  as  shall 
be  thought  just ;  but  in  regard  to  any  defendant  in  custody 
before  and  at  the  time  of  the  passing  of  this  Act,  there  shall 
be  at  least  thirty  days  between  the  time  of  passing  this  Act 
and  the  return  of  such  last-mentioned  writ  of  habeas  cor- 
pus ;  and  it  shall  not  be  necessary  in  the  case  of  any  de- 
fendant now  in  custody  as  aforesaid,  who  shall  have  been 
brought  to  the  bar  of  the  Court  as  aforesaid,  to  sue  forth 
more  than  one  writ  of  habeas  corpus  in  order  to  take  the  bill 
pro  confesso,  , 

3.  xhat  the  party  prosecuting  any  coulemot  iSds3^\i^  ^\.\^^  ^ 
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without  order,  to  sue  forth  the  seyeral  writs  in  process  of 
contempt,  returnable  immediately  in  case  the  party  in  con- 
tempt resides  or  is  in  London  or  within  twenty  miles 
thereof;  and  that  in  other  cases,  the  party  prosecoting  a 
contempt  shall  be  at  liberty,  without  order,  to  sue  fbrth  such 
several  writs^  returnable  in  vacation,  provided  that  there  be 
fifteen  days  between  the  teste  and  the  return  of  each  of 
such  writs. 

4.  That  where  a  defendant  is  confined  for  a  misdemeanor,  and 
has  been  brought  befbre  the  Court  upon  an  habeas  corpus, 
and  thereupon  has  been  turned  over  to  the  Fleet  j^ro/orsi^, 
but  has  been  carried  back  to  the  prison  from  whence  be 
came,  with  his  cause,  another  writ  of  habeas  corpus  ma? 
issue,  directed  to  the  gaoler  or  keeper  of  the  prison  to  which 
he  has  been  carried  back,  and  thereupon  the  defendant  shall 
be  brought  into  Court,  and -remanded  to  the  prison  firam 
whence  he  came,  with  his  cause,  without  being  turned  over 
again  to  the  Fleet  prison,  and  the  bill  may  he  taken  pro 
confetiOf  in  the  same  manner  in  all  respects  as  if  the  de- 
fendant had  been  all  along  in  the  custody  of  the  warden  of 
the  Fleet. 

5.  That  if  the  defendant,  under  process  of  contempt  for  not 
appearing  or  not  answering,  be  in  actual  custody,  and  shall 
not  have  been  sooner  brought  to  the  bar  of  the  Court  under 
process  to  answer  his  contempt,  the  plaintiff^  if  the  con- 
tempt be  not  sooner  cleared,  shall  bring  the  defendant  by 
an  habeas  corpus  to  the  bar  of  the  Court  within  thirty  days 
from  the  time  of  his  being  actually  in  custody,  or  detained 
(being  already  in  custody)  upon  process  of  contempt,  and  if 
the  last  day  of  such  thirty  days  shall  happen  out  of  term, 
then  within  the  four  first  days  of  the  ensuing  term;  and 
where  the  defendant  is  in  custody  of  the  seijeant-at-arms, 
or  of  the  messenger,  upon  an  attachment  or  other  process, 
the  plaintiff  shall,  withm  ten  days  after  his  being  taken  into 
such  custody,  or  if  the  last  of  such  ten  days  shidl  happen 
out  of  term  then  within  the  first  fova'dayB  of  the  next  en- 
suing term,  cause  the  defendant  to  be  brought  to  the  bar  of 
the  Court ;  and  in  case  any  such  defendiuit  shall  not  be 
brought  to  ^e  bar  of  the  Court,  within  the  respective  times 
aforesaid,  the  sheriff,  gaoler  or  keeper,  seijeant-at-arms,  or 
messenger,  in  whose  custody  he  snail  be,  shall  thereupon 
discharge  him  out  of  custody  without  payment  by  him  of 
the  costs  of  contempt,  which  shall  be  payable  by  ttie  par^ 
on  whose  behalf  the  process  issued ;  and  this  rule  shall 
apply  to  every  defendant  in  custody  before  and  at  the  time 
of  passing  oi  t\iVs  kcX.^  ^Vo  idcv^iiknX  Wve  beeii  brought  to 
the  bat  o!  Vh«  OMn\r\  \ra\  ^  ^dtdd^  ^^iii&L<sr««^Th.t]M 
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first  above-mentioned  case,  and  the  ten  days  allowed  in  the 
second  above-mentioned  case,  shall  be  reckoned  from  the 
first  day  of  next  term. 

6.  That  if  a  defendant,  upon  being  brought  before  the  Court 
upon  an  habeas  corpus,  shall  make  oath  (which  «hall  be 
administered  to  him  by  the  registrar,  and  he  shall  be  ex- 
amined in  open  Court),  that  lie  is  unable  by  reascm  of 
poverty  to  employ  a  solicitor  to  put  in  his  answer,  the 
Court  shall  thereupon  refer  it  to  a  master  in  rotation  to  in- 
quire into  the  trutn  of  that  allegation,  and  to  report  thereon 
to  the  Court  forthwith,  and  thereupon  the  Court  ihay  miake 
such  order  as  upon  other  reports  of  the  like  nature  under  the 
provisions  hereinafter  eontai&ed. 

7.  That  on  the  thirtieth  day  of  January,  the  thirtieth  day  of 
April,  the  thirtieth  day  of  July,  and  the  thirtieth '  day  of 
October,  in  every  year,  or  if  any  of  those  days  happen  on  a 
Sunday,  then  on  the  following  day,  one  of  the  Masters  of 
the  Court  of  Chancery,  to  be  named  by  the  Court,  shall 
visit  the  Fleet  Prison,  and  examine  }the  prisoners  confined 
there  for  contempt,  and  shall  report  their  oj^nion  on  their 
respective  cases  to  the  Court;  and  thereu|M)n  it  «hallbe 
lawful  for  the  Court  to  order,  if  it  «hall  see  fit,  thdt  thie  obsts 
of  the  contempt  of  any  such  prisober  shall  be  paid  out  of 
the  interest  and  dividends  arismg  from  the  several  govern- 
ment or  parliamentary  securities  standing  in  the  name  of 
the  Accountant-General  of  the  said  Court  of  Chancery,  in- 
tituled "Account  of  Monies  placed  out  for  the  benefit  and 
better  security  of  the  suitors  bf  the  High  Court  of  Chan- 
cery," and  "  Account  of  Securities  purchased  i/^ith' surplus 
interest  arising  ftom  securities  Carried  to  an  account  of 
monies  placed  out  for  the  beniefit  and  better  secutity  of  the 
suitors  of  the  High  Court  of  Chancery,"  or  out  of  any  cash 
standing  to  either  of  such  accounts,  or  to  any  other  account 
which  is  now  or  hereafter  m&y  be  standing  to  the*  credit  Of 
the  suitors  of  the  said  Court  of  Chancery,  (after  aofd  subject 
to  the  payment  of  all  charges  which,  by  aiiy  Act  heretofore 
passed,  are  directed  to  be  paid  thereotit^)  and  to  assign  a 
solicitor  and  counsel  to  such  prisoner,  ^cur  putting  in  his 
answer  and  defending  him  in  formd  pauperia,  and  to  direct 
any  such  prisoner,  having  peviously  done  such  acts  as  the 
Court  shall  direct,  to  be  dischar j;ea  out  of  custody  ,*  pro- 
vided that  if  any  such  defendant  become  entitled  to  any  funds 
out  of  such  cause,  the  same  shall  be  apj^ied,  under  the  di- 
rection of  said  Court,  in  the  first  instance  to  the  reimburse- 
ment of  the  suitors  fund. 

8.  That  it  shall  be  lawful  for  the  master  visiting  iViA  ¥\ra\.^  ^^e 
to  whom  the  -case  of  a  prisoneT  BhaUki  \m  xQ^Tt^^Vj  ^^ 
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Court  itself,  to  examine  the  prisoner,  and  all  other  persons 
whom  he  may  think  it  proper  to  examine,  upon  oath,  and 
to  administer  an  oath  or  oaths  to  any  such  prisoner  and 
other  persons  accordingly;  and  to  cause  any  officers,  clerks, 
and  ministers  of  any  Court  of  Law  or  Equity  to  bring  and 
produce  upon  oath  before  him  any  records,  orders,  books, 
papers,  or  other  writings  belonging  to  the  said  Courts,  or  to 
any  of  the  officers  within  the  same  as  such  officers. 

9.  That  if  it  shall  appear  to  the  satis&ction  of  the  Court,  that 
any  such  prisoner  is  an  idiot,  lunatic,  or  of  unsound  mind, 
although  no  commission  has  issued,  the  Court  shall  appoint 
a  guaidian  to  put  in  his  answer  and  discharge  the  defend- 
ant, providing  for  the  costs  in  any  of  the  ways  pointed  oat 
by  this  Act,  as  shall  seem  just ;  and  if  the  Court  shall  see  fit, 
the  defence  may  be  made  by  such  guardian  m  formd  pau- 
peris, 

10.  That  where  the  defendant  has  been  brought  to  the  bar  of 
the  Court  for  his  contempt  in  not  answering,  and  refuses  or 
neglects  to  answer,  (not  being  idiot,  lunatic,  or  of  unsound 
mind,)  the  Court  may,  upon  motion  or  petition,  of  which 
due  notice  shall  be  given  personally  to  the  defendant,  au- 
thorize the  plaintiff  to  amend  his  bill,  without  such  amend- 
ment operating  as  a  discharge  of  the  contempt,  or  rendering 
it  necessary  to  proceed  with  the  process  of  contempt  de 
novo ;  but  after  such  amendment  the  plaintiff  may  proceed 
to  take  the  amended  bill  pro  confessOy  in  the  same  manner 

*  as  if  it  had  not  been  amended  :  Provided  nevertheless,  that 
if  the  defendant  shall  be  desirous  to  answer  such  amended 
bill,  the  Court  shall  allow  him  such  time  as  shall  seem  just 
for  that  purpose;  but  if  he  shall  not  within  the  time  allowed 
by  the  Court  put  in  a  sufficient  answer  to  the  amended  bill, 
the  process  for  taking  the  bill  pro  confesso  may  be  resumed 
and  carried  on. 

11.  That  in  every  case  where  the  defendant  has  been  brought 
to  the  bar  of  tne  Court  to  answer  his  contempt  for  not  an- 
swering, and  shall  refuse  or  neglect  to  answer  within  the 
next  twenty-one  days,  the  plaintiff  shall  be  at  liberty,  with 
the  leave  of  the  Court,  upon  ten  days  previous  notice  to  the 
defendant  after  the  expiration  of  such  twenty-one  days, 
unless  good  cause  be  shewn  to  the  contrary,  instead  of  pro- 
ceeding to  have  the  bill  taken  pro  confeaso,  to  put  in  such 
an  answer  to  the  bill  as  hereinafter  is  mentioned,  in  the 
name  of  the  defendant,  without  oath  or  signature;  and 
thereupon  the  suit  shall  proceed  in  the  same  manner  as  if 
such  answer  were  really  the  answer  of  the  defendant,  with 
which  t\ie  i^Wh^aS  "nvA  %»X\^^«d  \  and  the  costs  of  the  con- 
tempt and  q£  i^\x\.\m*|^  m  «ai^  vGA>^^\xBks:^\)^^T(mded  for 
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in  like  manner  as  if  the  defendant  himself  had  put  in  such 
answer ;  and  such  answer,  besides  the  formal  parts  thereof, 
shall  be  to  the  following  effect :  that  the  defendant  leaves 
the  plaintiff  to  make  such  proofs  of  the  several  matters  in 
the  bill  alleged  as  he  shall  be  able  or  be  advised,  and  submits 
his  interests  to  the  Court. 

12.  That  in  any  case  where,  upon  the  application  of  the  plain- 
tiff, the  Court  shall  be  satisfied  that  justice  cannot  be  done 
to  the  plaintiff  without  an  answer  to  the  bill  or  to  the  inter- 
rogatories from  the  defendant  himself,  it  shall  be  lawful  for 
the  Court  to  order  the  defendant  to  remain  in  custody  until 
answer  or  further  order,  but  without  prejudice  to  the  plain- 
tiff's availing  himself  of  any  of  the  provisions  of  this  Act. 

13.  That  where  the  defendant  is  in  contempt  for  not  appear- 
ing or  not  answering,  and  in  actual  custody  under  process 
for  such  contempt,  or  being  already  in  custody,  shall  be  de- 
tained by  an  attachment  for  such  contempt,  and  shall  not, 
where  the  contempt  is  for  not  appearing,  enter  an  appear- 
ance within  twenty-one  days  after  he  is  lodged  in  gaol  or 
prison,  or  the  attachment  is  lodged  against  him,  (he  being 
already  in  prison,)  as  the  case  may  be,  or,  where  the  con- 
tempt is  for  not  answering,  put  in  an  answer  within  two 
calendar  months  after  he  is  lodged  in  gaol  or  prison,  or  the 
attachment  is  lodged  against  him,  he  being  already  in  prison, 
the  plaintiff  shall  (as  the  case  may  be),  within  fourteen  days 
after  the  period  computed  from  the  expiration  of  such 
twenty-one  days  within  which  he  may  by  the  provisions  of 
this  Act  be  able  to  enter  such  appearance,  cause  an  ap- 
pearance to  be  entered  for  the  defendant  under  the  powers 
of  this  Act,  and  shall,  at  the  expiration  of  such  two  calendar 
months,  proceed  to  take  the  bill  pro  confeseOf  and  shall 
accordingly  obtain  an  order  for  taking  the  same  jpro  confesso 
within  six  weeks  after  the  period  computed  from  the  ex- 
piration of  such  two  calendar  months,  within  which  he  may 
be  able  to  take  the  same  pro  confesso;  or  in  default  of  so 
doing  in  either  of  such  cases,  the  defendant  shall,  upon 
application  to  the  Court,  be  entitled  to  be  discharged  out  of 
custody  without  paying  any  of  the  costs  of  the  contempt, 
unless  the  Court  shall,  under  the  power  hereinbefore  con- 
tained, see  good  cause  to  remand  and  detain  the  defendant 
in  custody ;  and  this  rule  shall  apply  to  every  defendant  in 
custody  before  and  at  the  time  of  the  passing  of  this  Act, 
who  shall  not  have  entered  his  appearance,  and  for  whom 
an  appearance  shall  not  have  been  entered,  or  shall  not 
have  answered  the  biU,  and  the  bill  shall  not  have  been 
taken  pro  confessOf  but  the  twenty-one  days  and  two  ca- 
lendar months  respectively  to  be  iqcVlqii^  ttom  ^<^  %k.^\. 
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day  of  next  term,  and  the  other  periods  to  he  altered  ac- 
cordingly in  computation;  but  nothing  in  this  Act  shall 
prevent  any  plaintiff  Arom  proceeding  to  take  his  bill  pro 
confesiOf  aocordine  to  the  nractice  existing  before  the  pass- 
ing of  this  Act,  where  at  the  time  of  passing  of  this  Act  bis 
proceedings  shall  be  so  far  advapced  ttiat  the  powers  of  tbis 
Act  would  not  enable  him  to  accelerate  the  period  for  taking 
his  bill  pro  coftfetso, 

li.  That  where  a  defendant  is  in  custody  for  coiitempt  in  sot 
answering,  and  shall  be  able  to  put  in  his  answer  by  bor- 
rowing or  obtaining  a  copy  of  the  bill,  without  taking  an 
office  copy  of  the  bill,  he  shall  not  be  compilable  to  take 
any  such  copy,  but  the  Clerk  in  Couit  may  (if  he  think  the 
defendant  is  of  sufficient  ability  to  pay  for  an  office  copy) 
require  him,  before  the  answer  is  filed,  to  make  an  affidavit 
denying  his  ability  in  consequence  of  poverty  to  pay  for  an 
office  copy  of  the  bill. 

15.  That  when  any  person  shall  have  been  directed  by  any 
decree  or  order  to  execute  any  deed  or  other  instrument,  or 
make  a  surrender  or  transfer,  or  to  levy  a  fine,  or  suffer  a 
recovery,  and  shall  have  refused  or  neglected  to  execute, 
make,  or  transfer,  or  levy  or  suffer  the  same,  and  shall 
have  been  committed  to  prison  under  process  for  sUch  con- 
tempt, or,  being  confined  in  prison  for  any  other  cause, 
shall  have  been  charged  with  or  detained  under  process  for 
such  contempt,  and  shall  remain  in  such  prison,  the  Court 
may,  upon  motion  or  petition,  and  upon  affidavit  that  such 
person  has,  after  the  expiration  of  two  calendar  months 
nrom  the  time  of  his  being  committed  under,  or  diaiged 
with,  or  detained  under  such  process,  again  refuse  to  exe- 
cute such  deed  or  instrument,  or  make  such  surrender  or 
transfer,  or  levy  or  suffer  such  fine  or  recovery,  order  or  ap- 

Soint  one  of  the  Masters  in  Ordinary,  or  if  the  act  is  to  be 
one  out  of  London,  then,  if  necessary,  one  of  the  Masters 
Extraordinary,  to  execute  such  deed  or  other  instrument, 
or  to  make  such  surrender  or  transfer,  for  and  in  the 
name  of  such  person,  and  to  levy  such  fine  or  suffinr  such 
recovery  in  his  name,  and  to  do  all  acts  nedessary  to  eive 
validity  and  operation  to  such  fine  and  recovery,  and  to 
lead  or  declare  the  uses  thereof;  and  the  execution  of  the 
said  deed  or  other  instrument,  and  the  surrender  or  transfer 
made  by  the  said  Master,  and  the  fine  or  recovery  levied  or 
suffered  by  him,  shall  in  all  respects  have  the  same  force 
and  validity  as  if  the  same  haa  been  executed  or  made, 
levied  or  suffered,  by  the  party  himself;  and  within  ten 
days  attei  the  execution  or  making  of  any  such  deed  or 
otner  inslTument)  qx  «raxt«iA^t  <st  ^rai»Sft\,  ^t  levying  or 
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BUjOfbring  Buch  fine  or  recovery,  notice  thereof  shall  be  given 
by  the  adverse  solicitor  to  the  party  in  whose  name  the 
same  is  executed  or  made ;  and  such  party,  as  soon  as  the 
deed  or  other  instrument,  or  surrender,  transfer,  fine,  or 
recovery  shall  be  executed,  made,  levied,  or  suffered,  shall 
be  considered  as  having  cleared  his  contempt,  except  as  far 
as  regards  the  payment  of  the  costs  of  the  contempt,  and 
shall  be  entitled  to  be  dischCirged  therefrom  under  any  of 
the  provisions  of  this  Act  applicable  to  his  case ;  and  the 
Court  shall  make  such  order  as  shall  be  just,  touching  the 
payment  of  the  costs  of  or  attending  any  such  deed,  sur* 
render,  instrument,  transfer,  fine,  or  recovery. 

16.  That  where  a  person  shall  be  committed  for  a  contempt 
in  not  delivering  to  any  person  or  persons  or  depositing  m 
Court  or  elsewhere,  as  by  any  Order  may  be  directed^ 
books,  papers,  or  any  other  articles  or  things^  any  seques- 
trator or  sequestrators  appointed  under  any  commission  of 
sequestration  shall  have  the  same  power  to  seize  and  take 
such  bo(^s,  papers,  writings,  or  other  articles  or  things, 
being  in  the  custody  or  power  of  the  person  against  whom 
the  sequestration  issues,  as  they  would  have  over  his  own 
property ;  and  thereupon  such  articles  or  things  so  seized 
and  taken  shall  be  dealt  with  by  the  Court  as  shall  be  just ; 
and  after  such  seizure  it  shall  be  lawful  for  the  Court,  upon 
the  application  of  the  prisoner,  or  of  any  other  person  in 
the  cause  or  matter,  or  upon  any  report  to  be  made  in  pur- 
suance of  this  Act,  to  make  such  order  for  the  discharge 
of  the  prisoner,  upon  such  terms,  and,  if  it  shall  see  fit, 
making  any  costs  in  the  cause,  as  to  the  Court  shall  seem 
proper. 

I7f  That  in  any  other  case  of  a  commitment  for  contempt,  not 
herein  specially  provided  for,  the  Court  may  upon  any  such 
application'  as  last  aforesaid,  or  upon  any  such  report  as 
aforesaid,  make  such  order  for  the  discharige  of  the  prisoner, 
upon  any  such  terms,  and  making,  if  the  Court  shall  see  fit, 
any  costs  in  the  cause,  as  to  the  Court  shall  seem  proper. 

18.  That  where  any  person  committed  for  a  contempt  shall 
be  entitled  to  his  discharge  upon  applying  to  the  Court,  but 
shall  omit  to  make  such  application,  the-  Court  may  upon 
any  such  report  as  aforesaid  compulsdrily  discharge  such 
person  from  the  contempt  and  from  custody,  and  pay  the 
costs  of  the  contempt  out  of  any  fimds  belonging  to  him 
over  which  the  Court  may  have  power,  or  mak6  them  cdsts 
in  the  cause  as  against  him,  or  may  discharge  him  from  the 
contempt,  but  leave  him  in  custody  for  the  costs,  whicl^ 
may  be  cleared,  if  he  be  insolvent,  under  the  provisions 
hereinafter  contained  in  that  behalf. 

/3 
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19.  That  where  any  party  obstinately  retains  posseadon  of 
lands  or  other  reu  property  alter  a  writ  of  execution  of  a 
decree  or  an  order  for  delivery  of  possession  has  been  duly 
served  and  demand  of  possession  made,  and  upon  an  affi- 
davit of  such  service  of  the  writ  of  execution,  and  of  such 
demand  made  thereunder,  and  a  refusal  to  comply  there- 
with on  the  part  of  the  person  against  whom  tiie  writ 
issued,  the  party  issuing  it  shall  be  at  liberty,  upon  an  affi- 
davit of  service  of  the  writ  of  execution  and  demand  of 
possession  and  refusal,  to  obtain  the  usual  order  of  coarw 
for  the  writ  of  assistance  to  issue,  and  that  the  intermediate 
writs  of  attachment  and  injunction  further  commanding 
the  party  to  deliver  possession,  or  any  other  writ,  shall  he 
unnecessary. 
20.  That  in  order  to  relieve  persons  in  prison  from  the  ex- 
pense of  a  Master's  attendance  to  take  affidavits  or  answers, 
the  Lord  High  Chancellor  do,  by  one  or  more  commission 
or  commissions  under  the  great  seal,  upon  or  in  respect  of 
which  no  fee  shall  be  payable,  nominate  and  appoint  the 
warden,  keeper,  or  other  chief  officer  of  every  prison  within 
the  city  of  London,  or  the  bills  of  mortality,  and  their  de- 
puties, to  be  Masters  Extraordinary  of  the  High  Court  of 
Chancery,  for  the  purpose  of  taking  and  receiving  sach 
affidavits  and  answers  as  any  person  or  persons  witlun  any 
such  prison  shall  be  willing  or  desirous  to  make,  and  for  no 
other  purpose ;  and  the  person  so  taking  such  affidavit  or 
answer  shall  in  respect  thereof  be  entitled  to  receive  a  fee 
of  one  shilling,  and  no  more ;  and  the  Court  of  Exchequer 
shall  in  like  manner  appoint  such  persons  as  aforesaid  a 
commissioner  or  commissioners  of  the  said  Court,  for  the 
purposes  aforesaid,  and  no  others,  and  with  the  right  to  the 
like  fee,  and  no  more ;  and  in  every  case  of  an  answer 
being  sworn  in  prison,  a  clerk  of  a  master  or  baron  (as  the 
case  may  require)  shall  attend  to  take  and  carry  back  to 
and  from  the  prison  the  answer,  and  shall  in  respect  thereof 
be  entided  to  a  fee  of  three  shillings,  and  no  more. 

XVI.  And  be  it  enacted,  That  the  discharge  of  any  prisoner  ad- 
judicated upon  under  authority  of  an  Act  passed  in  the  seventh 
year  of  his  present  Majesty's  reign,  intituled  An  Aci  to  amend  and 
consolidate  the  Laws  for  the  Relief  of  Imolvent  Debtors  in  England, 
or  any  other  Act  which  may  hereafter  be  passed  for  the  relief  of 
insolvent  debtors,  shall  and  may  extend  to  all  process  issuing  from 
any  Court  of  Equity  for  any  contempt  of  such  Court  for  non-pay- 
ment of  money,  or  of  costs,  charges,  or  expenses  in  any  sach 
Court ;  and  that,  in  such  case,  the  said  discharge  shall  be  deemed 
to  extend  to  all  coftla  i«VA&\i  vac^lL'^TUoner  shall  be  liable  to  pay  in 
consequence  oi  \>7  i^vaou  ol  aus^  ^il\«gk^x^  ^st  wiv  Y^s^g^  ^^ 
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same ;  and  that  every  discharge,  so  adjudicated  as  aforesaid,  as  to 
any  deht  or  damages  of  any  creditor  of  such  prisoner,  shall  be 
deemed  to  extend  also  to  all  costs  incurred  by  such  creditor,  before 
the  filing  of  such  prisoner's  schedule,  in  any  action  or  suit  brought 
by  such  creditor  against  such  prisoner  for  the  purpose  of  the 
recovery  of  the  same;  and  that  all  persons  as  to  whose  demands 
for  any  such  costs,  money,  or  expenses  any  such  persons  shall  be 
so  adjudged  to  be  discharged,  shall  be  deemed  and  taken  to  be 
creditors  of  such  prisoner  in  respect  thereof,  and  entitled  to  the 
benefits  of  all  the  provisions  made  for  creditors  by  the  said  Act, 
or  any  future  Act;  subject  nevertheless  to  such  ascertaining  of 
the  amount  of  the  said  demands  as  may  be  had  by  taxation  or 
otherwise,  and  to  such  examination  thereof  as  is  in  the  said  last- 
mentioned  Act,  or  as  shall  be  in  any  future  Act  provided  in  respect 
of  all  claim  to  a  dividend  of  such  insolvent's  estate  and  effects. 

XVII.  And  be  it  further  enacted,  That  where  the  process  of 
contempt  is  for  the  non-performance  of  an  act,  for  example,  the 
not  answering  the  plaintiff's  bill,  and  the  bill  in  equity  to  which 
the  insolvent  is  a  party  is  taken  pro  confesso,  and  he  has  not  paid 
the  costs  of  the  contempt,  or  the  insolvent  has  folly  answered  the 
plaintiff^s  bill  or  interrogatories,  or  otherwise  cleared  his  contempt, 
except  as  far  as  regards  the  payment  of  the  costs,  or  It  has 
become  in  event  unnecessary  for  him  to  do  the  act  for  the  non- 
performance of  which  he  was  committed  or  attached,  the  Court 
of  Equity,  in  which  the  suit  is  depending,  shall,  upon  the  appli- 
cation of  the  party  in  contempt,  discharge  him  from  the  same, 
except  as  to  the  costs  thereof,  for  which  he  shall  remain  in  cus- 
tody, and  such  costs  shall  be  deemed  within  the  provision  lastly 
hereinbefore  contained,  and  he  shall  be  dischargeable  therefrom, 
and  from  the  process  of  contempt,  in  like  manner  as  if  the  process 
of  contempt  were  for  non-payment  of  money  or  costs ;  provided 
that  this  order  or  regulation  shall  not  weaken  any  of  the  other 
powers  by  this  Act  given,  nor  shall  any  thing  herein  contained 
lessen  the  operation  of  the  said  Act  for  the  Relief  of  Insolvent 
Pebtors. 

XVIII.  And  be  it  enacted.  That  the  powers  and  authorities 
given  by  this  Act  to  the  Court  of  Chancery,  or  to  the  Lord 
Chancellor  of  Great  Britain,  shall  and  may  be  exercised  as  well 
by  such  Lord  Chancellor  as  by  (and  they  are  hereby  given  to)  the 
Lord  Keeper  or  Commissioners  of  the  Great  Seal  of  Great  Britain 
for  the  time  being,  and  to  the  Master  of  the  Rolls  and  Vice- 
Chancellor  respectively;  but  die  reports  of  the  warden  of  the 
Fleet,  and  of  the  masters  visiting  there,  shall  be  made  to  the 
Lord  Chancellor,  Lord  Keeper,  or  Lords  Commissioners  only, 
who  alone  are  to  make  orders  thereupon  for  discharge  or  relief  of 
prisoners. 

XIX.  And  be  it  iUrther  enacted,  That  such  of  the  roles  here- 
inbefore directed  to  be  adopted  by  the  Ooun  oi  C\uk&o»i  %^  ^s^ 
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numbered  from  five  to  twen^,  both  ineliuiTe,  ehall  be  adopted  by 
the  Gonrt  of  Exchequer,  which  Court  shall,  for  the  purposes  of 
this  Act,  draw  upon  the  suitors'  fond  of  that  Court. 

XX.  And  be  it  f\uther  enacted,  That  the  powers  and  authori- 
ties contained  in  such  last-mentioned  rules,  and  giren  by  tbis 
Act  to  the  Lord  Chancellor,  shall  and  may  be  ezeiciBed  in  like 
manner  by,  and  are  hereby  given  to  hia  if  iges^'s  Court  of  Ex- 
chequer, and  may  be  exercised  by  the  said  Court,  or  by  the  Loid 
Chief  l^on  thereof;  but  such  periodical  visits  only  to  be  made  to 
the  Fleet  prison,  in  regard  to  prisoners  for  contempt  of  the  said 
Court,  as  the  Lord  Cluef  Earon  shall  direct,  and  hj  audi  officer 
or  officers  of  the  Court  as  he  shall  ndminate. 

XXI.  And  be  it  further  enacted.  That  wherever  this  Act,  in  de- 
scribing or  referring  to  any  person,  or  any  conveyance,  transfer, 
matter,  or  thing,  uses  the  word  importing  the  singular  number  or 
the  masculine  gender  only,  the  same  thall  be  undostood  to  in- 
clude and  shall  be  applied  to  several  persons  as  w^  as  one  per- 
son, and  femides  as  well  as  males,  and  bodies  corporate  as  well  as 
individuals,  and  several  conveyanoes,  transfors,  matters,  or  things 
respectively,  as  well  as  one  conveyance,  transfor,  matter, -  or  thi^; 
respectively,  unless  there  be  something  in  the  subject  or  context 
repugnant  to  such  construction. 
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An  act  to  effectuate  the  Service  of  Process  issuing  from  the  Courts  of 
Chancery  and  Exchequer  in  England  and  Ireland  respectively, 

r23rd  May,  1832.] 
WHEREAS  great  inconvenience  and  delays  of  justice  siise 
from  the  defect  of  jurisdiction  in  Courts  of  Equity  to  effectuate  the 
service  of  their  process  in  such  parts  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  as  are  not  within  the  jurisdiction  of  the 
said  respective  courts  ;  for  remedy  whereof,  be  it  enacted  by  the 
King's  most  excellent  Migesty,  by  and  with  the  advice  and  consent 
of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  authority  of  the  same,  That 
from  and  after  the  passing  of  this  Act  it  shall  and  may  be  lawful 
forthe  Coufts  of  Chancery  and  of  Exchequetin  England  respectively, 
if  they  shall  so  think  fit,  upon  special  motion  of  the  complainant 
or  complainants  in  any  suit  which  has  been  or  shall  be  instituted 
in  such  courts  respectively,  concerning  lands  or  tenements  or  he- 
reditaments situate  or  being  within  that  part  of  tiie  United  Kingdom 
called  England  or  Wales,  to  order  and  direct  that  service,  in  any 
part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  and  in 
the  Isle  of  Man  respectively,  of  anv  subpoena  or  subpoenas,  letter 
missive  or  lelleTa  m\«w<f  e,  «xA  oi^  «2\  %>Q^«^eQt  process  to  be  had 
thereon,  upon  an^  dti«Tl^T)XQt^^i%Ik.^Aa^^\Tk%^^>B^\QsetLT^ 
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ding  in  such  part  of  the  said  United  Kingdom  or  Isle  of  Man  in 
which  he,  she,  or  they  shall  he  so  served,  shall  he  deemed  good 
service  of  or  be  made  upon  such  defendant  or  defendants,  upon 
such  terms  and  in  such  manner  and  at  such  time  as  to  such 
courts  respectively  shall  seem  reasonable;  and  that  thereupon  it 
shall  and  may  be  lawful  for  such  courts  respectively  to  proceed 
upon  such  service  so  made  as  aforesaid  as  fully  and  as  effectually 
as  if  the  same  had  been  duly  made  within  the  jurisdictions  of  such 
courts  respectively. 

II.  And  be  it  further  enacted.  That  it  shall  and  may  be  lawful 
for  the  Courts  of  Chancery  and  of  Exchequer  in  Ireland  respectively, 
if  they  shall  so  think  fit,  upon  special  motion  of  the  complainant 
or  complainants  in  any  suit  which  has  been  or  shall,  be  instituted 
in  such  courts  respectively,  concerning  lands  or  tenements  or  he- 
reditaments situate  or  being  within  that  part  of  the  United  King- 
dom called  Ireland,  to  order  and  direct  that  service  in  any  part  of 
the  United  Kingdom  of  Great  Britian  and  Ireland  and  in  the  Isle 
of  Man  respectively,  of  any  subpoena  or  subpoenas,  letter  missive 
or  letters  missive,  and  of  all  subsequent  process  to  be  had  there- 
upon, upon  any  defendant  or  defendants  in  such  suit  then  residing 
in  such  part  of  the  said  United  Kingdom  or  Isle  of  Man  in  which 
he,  she,  or  they  shall  be  so  served,  shall  be  deemed  good  service  of 
or  be  made  upon  such  defendant  or  defendants,  upon  such  terms 
and  in  such  manner  and  at  such  time  as  to  such  courts  respectively 
shall  seem  reasonable;  and  that  thereupon  it  shall  and  may  be 
lawful  for  such  courts  respectively  to  proceed  upon  such  service  so 
made  as  aforesaid,  as  fully  and  as  effectually  as  if  the  same  had 
been  duly  made  within  the  jurisdiction  of  such  courts  respectively. 

III.  Provided  always,  and  be  it  further  enacted,  that  along  with 
such  subpoena  or  letter  missive  served  under  any  such  order  as 
aforesaid  of  the  said  Courts  of  Chanceiy  and  of  Exchequer  of 
England  and  of  Ireland  respectively,  a  copy  of  the  prayer  of  such 
complainant's  bill  shall  be  served  upon  every  such  defendant ;  and 
provided  also,  that  no  process  of  contempt  shall  be  entered  upon 
any  such  proceedings  as  hereinbefore  mentioned,  nor  any  decree 
made  absolute  in  any  of  the  said  courts  in  England  or  Ireland  re- 
spectively, without  the  special  order  of  such  Court,  upon  special 
motion  made  for  such  purpose:  Provided  also,  that  nothing  in 
this  Act  shall  be  held  to  make  it  compulsoiy  upon  the  complainant 
or  complainants  in  any  suit  in  any  of  the  said  respective  courts  to 
serve  with  process  or  bring  before  such  courts  respectively  any 
party  or  parties,  person  or  persons,  further  or  otherwise  than  such 
complainant  or  complainants  are  now  by  law  or  the  practice  of 
such  courts  respectively  required  to  do. 
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An  Act  to  extend  the  ProvisUnu  of  an  Act  of  the  first  Year  of  tJie 
Reign  of  hit  present  Mqjest^t  f^  altering  and  amending  the  Law 
regarding  Commitments  by  Courts  of  Equity  for  Contempts,  and 
the  taking  Bills  pro  confesso;  and  to  explain  certain  parts 
thereof,  [23rd  June,  1832.] 

WHEREAS,  by  an  Act  passed  in  the  first  year  of  the  reign  of 
bis  present  Majesty,  intituled  An  Act  for  altering  and  amending  the 
Law  regarding  Commitments  by  Courts  of  Equity  for  Contempts,  and 
the  taking  BiUs  pro  confesso,  it  is,  amongst  other  thing8,enacted,  that 
the  discharge  of  any  prisoner  adjudicated  upon  under  the  authority 
of  an  Act  passed  in  the  seventh  year  of  his  present  Majesty's 
reign,  intitiUed  An  Act  to  amend  and  consolidate  the  Laws  for  the 
Belief  of  insolvent  Debtors  in  England,  or  any  other  Act  which  may 
hereafter  be  passed  for  the  relief  of  insolvent  debtors,  shall  and 
may  extend  to  all  process  issuing  from  any  Court  of  Equity  for  any 
contempt  of  such  Court  for  non-payment  of  money,  or  of  costs, 
charges,  or  expenses  in  any  such  Court ;  and  that,  in  such  case, 
the  said  discharge  shall  be  deemed  to  extend  to  all  costs  which 
iuch  prisoner  shall  be  liable  to  pay  in  consequence  or  by  reason  of 
such  contempt,  or  on  purging  the  same ;  and  that  every  discharge 
so  adjudicated  as  aforesaid,  as  to  any  debt  or  damages  of  any  ore- 
ditor  of  such  prisoner,  shall  be  deemed  to  extend  also  to  all  costs 
incurred  by  such  creditor  before  the  filing  of  such  prisoner's  scbe* 
dule,  in  any  action  or  suit  brought  by  such  creditor  against  such 
prisoner  for  the  purpose*  for  the  recovery  of  the  same ;  and  that 
all  persons,  as  to  whose  demands  for  any  such  costs,  money,  or 
expenses,  any  such  person  shall  be  so  adjudged  to  be  discharged, 
shall  be  deemed  and  taken  to  be  the  creditors  of  such  prisoner  in 
respect  thereof,  and  entitled  to  the  benefits  of  all  the  provisions 
ma4e  for  creditors  by  the  said  Act  or  any  future  Act,  subject,  never- 
theless, to  such  ascertaining  of  the  amount  of  the  said  demands  as 
may  be  had  by  taxation  or  otherwise,  and  to  such  examination 
thereof  as  is  in  the  said  last»mentioned  Act,  or  as  shall  be  in  any 
future  Act  provided  in  respect  of  all  claim  to  a  dividend  of  such  in- 
solvent's estate  and  ejects :  And  whereas  it  is  expedient  to  extend 
the  provisions  of  the  said  Act  passed  in  the  first  year  of  the  reign 
of  his  present  Majesty  ;  be  it  enacted  by  the  King's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  spiritual 
and  temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  'That,  in  all  cases  of  contempt 
Other  than  and  besides  those  provided  for  by  the  last-mentioned 
Act,  where  any  person  or  persons  are  or  is,  or  shall  at  any  time 
hereafter,  be  in  prison  under  or  by  reason  of  any  commitment  or 
attachment  directed  by  or  issued  out  of  the  Court  of  Chancery,  or 
his  Majesty's  CoutI  oilE.^<jV%<^\x«t,\5ci^Cwaxt  of  Equity  by  which  such 
commitment  shaU  "V^a\e  V>^«\i  dax^^X^iiL^^x  Q>ax.  ^i^V\^  vQj^V%jttach- 
ment  shall  have  issued,  %\vi5\  Vj^^ou  \)a^  «^^\w».^wv  ^"l  ^^^xwswl 
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or  person  against  whom  suoh  commitment  or  attachment  hath 
been  directed  or  issued,)  have  the  power,  if  it  shall  so  think  fit,  to 
discharge  such  persons  or  person  from  their,  his,  or  her  contempt, 
except  as  to  the  costs  thereof,  for  which  costs  they,  he,  or  she  shall 
remain  in  custody;  and  such  costs  shall  be  deemed  vrithin  the 
hereinbefore  recited  provisions  of  the  said  last- mentioned  Act,  and 
they,  he,  or  she  shall  be  discharged  therefrom,  and  from  the  pro- 
cess of  contempt,  in  like  manner  as  is  in  the  said  last«meutioned 
Act  provided  for  in  oases  of  process  of  contempt  for  non«payment 
of  money  or  costs;  provided  that  this  Act  shall  not  weaken  any  of 
the  powers  by  the  said  Act  passed  in  the  first  year  of  his  present 
Majesty  given,  and  that  nothing  herein  eontained  shall  lessen  the 
operations  of  the  said  Act  for  the  Relief  of  Insolvent  Debtors. 


3  &  4  WILL.  IV.  c.  94. 


Jn  Act  for  the  Regulation  of  the  Proceedings  and  Practice  of  certain 
Offices  of  the  High  Court  of  Chancery  in  England, 

[28th  August,  1888.] 

And  be  it  further  enacted.  That  any  person  shall  be  at  liberty 
to  take  an  office  copy  of  so  much  only  of  any  decree,  order,  report, 
or  exceptions  as  he  may  require;  and  that,  unless  the  Court  shall 
otherwise  specially  direct,  no  recitals  shall  be  introduced  in  any 
decree  or  order  of  the  said  Court,  but  the  pleadings,  petition, 
notice,  report,  evidence,  affidavits,  exhibits,  or  other  matters  or  do- 
cuments on  which  such  decrees  and  orders  shall  be  founded  shall 
merely  be  referred  to  ;  and  it  shall  be  lawful  for  the  Lord  Chan- 
cellor, if  he  shall  think  fit,  together  with  the  Master  of  the  Rolls 
and  Vice- Chancellor,  or  one  of  them,  to  make  and  issue  such 
rules  and  regulations  as  to  the  form  of  such  decrees  and  orders,  aa 
he  may  deem  necessary  or  proper  for  the  proper  drawing  up  of 
such  decrees  and  orders,  and  carrying  into  effect  the  provisions  of 
this  act  in  regard  thereto. 

II.  And  be  it  further  enacted.  That  there  shall  be  an  officer,  to 
be  called  the  clerk  of  the  affidavits,  who  shall  do  and  perform  all 
the  duties  heretofore  done  and  performed  by  the  Registrar  of  Affi* 
davits,  and  shall  receive  and  account  for,  in  manner  hereinafter 
mentioned,  all  such  fees  as  were  heretofore  receivable  by  the  said 
Registrar  of  Affidavits;  and  that  there  shall  be  an  assistant  clerk 
to  the  said  Clerk  of  the  Affidavits ;  and  that  such  Clerk  of  the 
Affidavits  and  assistant  clerk  shall  be  from  time  to  time  appointed 
by  the  Lord  Chancellor. 

III.  And  be  it  further  enacted.  That  from  and  after  the  death, 
resignation,  or  removal  from  his  office  of  the  present  Patentee  of 
the  Subpoena  Office,  all  the  duties  of  such  office  shall  be  i^erfoctsAd. 
by  the  said  Clerk  of  the  Affidaviti,  vKo  i^iiaW  iYv«i«.vl^xv  t^^^vq^  v&^ 
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account  for,  in  manner  hereinafter  mentioned,  all  the  foes  now  re- 
oelTahle  by  the  aftid  patentee. 

IV.  And  be  it  further  enacted,  That  the  Masters  in  Ordinaiy 
of  the  High  Court  ofChsneeiy  shall  hear  lod  determine  all  appli- 
cations  for  time  to  plesd,  answer,  or  demur,  and  for  leave  to  Amend 
hiUs,  and  for  enlarging  poblication,  and  all  siich  other  matters  re- 
lating to  the  conduct  of  snits  in  the  said  Court  as  Ae  Lord  Chan- 
crilor,  with  the  advice  and  assistance  of  the  Master  df  the  Rolls 
and  Vioe-Chanoellor,  or  one  of  tiiem,  shall  hy  any  general  order 
or  orders  direct,  in  such  manner  and  under  such  tv&»  and  regu- 
lations as.  by  any  general  order  or  orders  to  be  also  issued  by  the 
Lord  Chancellor,  with  the  advice  snd  assistance  aforesaid,  shsll 
be  directed ;  and  that  it  shall  be  lawful  for  either  party  to  appeal 
by  motion  from  the  order  made  on  such. application  to  the  Lord 
dnancellor.  Master  of  the  Rolls,  or  Vice-Chancellor,  and  that  the 
order  made  on  such  appeal  shall  be  final  and  conclusive. 

V.  And  be  it  enacted,  That  no  such  application  as  above  men- 
tioned shall  in  future  be  heard  by  any  of  the  Judges  of  the  said 
Court  of  Chancery,  except  on  appeal  as  hereinbefore  provided. 

VL  And  be  it  enacted,  That  it  shall  be  lawful  for  the  said 
Masters,  on  all  applications  made  to  thbm  by  virtue  of  this  Act, 
to  direct  that  the  costs  of  all  or  any  of  the  parties  shall  be  costs  in 
the  cause  or  matter,  or  to'  alilria'rd  such  liquidated  sum  by  way  of 
costs  to  any  of  the  parties  as  they  shall  think  reasonable ;  and  the 
costs  so  awarded  shall  be  recoverable  in  like  manner  as  costs  di- 
rected to  be  paid  by  an  order  of  the  Court  of  Chancery. 

VII.  And  be  it  enacted,  That  the  appointment  of  all  Masten  in 
Ordinary  of  the  High  Court  of  Chancery,  other  than  the  Ac- 
countant-General  of  the  said  Court,  shall  be  vested  in  his  Majesty, 
his  heirs  and  successors;  and  that  Such  Master  shall  hereafter  be 
appointed  by  letters  patent  under  the  great  seal  of  Great  Britain, 
and  shall  take  the  usual  oaths  before  the  Lord  Chancellor,  in  like 
manner  as  such  oaths  have  been  heretofore  administered. 

VIII.  And  be  it  further  enacted,  That  each  of  tUe  said  Masters 
in  Ordinary  of  the  High  Cotlrt  of  Chancery  shall,  within  the  first 
four  days  of  Michaelmas  Term  in  each  and  ewety  year,  present  or 
cause  to  be  presented;  to  the  Lord  Chancellor,  a  irepbrt  in  writing 
under  the  hand  of  sUch  Master,  stating  the  days. on  which  he  shaU 
have  attended  at  his  office  for  and  during  twelve  months  preceding 
such  return  in  the  performance  of  his  duty,  specifying  tiie  "number 
of  hours  occupied  in  each  of  such  day's  attendance  as  af<tresidd ; 
and  further,  that  each  such  Master  shaal  annex  to  such  his  report  a 
list  or  schedule,  to  be  signed  by  him  in  like  manner,  of  the  several 
causes,  petitions,  or  matters  of  every  description  then  pending  in 
his  office,  shewing  l\ke  ^eii  «\»Xft  «Ad  sta^  of  the  same  respect- 
ively, designating  ewih  ca\»e,^^>aJaxm,  «tta»^^KtV5  xJsa  utme  or 
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names  of  the  party  or  parties  thereto,  or  some  of  them,  with  the 
name  or  names  of  each  solicitor  engaged  therein;  and  thereupon 
it  shall  be  lawful  for  the  said  Lord  Chancellor  to  make  and  issue 
such  order  for  filing  or  depositing  and  otherwise  giving  publicity 
and  access  to  such  list  or  schedule  as  he,  in  his  discretion,  shall 
think  fit. 

IX.  And  be  it  further  enacted,  That  no  person  shall  be  ap- 
pointed to  be  chief  clerk  of  any  Master  in  Ordinary  of  the  said 
Court,  unless  he  shall  have  been  admitted  on  the  roll  of  solicitors 
or  attornies  in  one  of  the  courts  of  Westminster  Hall,  for  not  less 
than  five  years,  or  shall  have  been  a  junior  clerk  in  the  office  of 
one  of  the  said  Masters  for  a  term  of  ten  years. 

X.  And  be  it  further  enacted.  That  no  person  shall  be  com- 
pelled or  required  to  take  or  pay  for  any  copy  of  any  paper  or  do- 
cument being  in  the  office  of  any  Mister  in  Ordinary;  and  that 
every  person  shall  be  at  liberty  to  take  a  copy  Of  such  part  only  as 
he  may  require  of  any  paper  or  document  b^ng  in  the  office  of  any 
such  Master,  and  of  any  interrogatories  and  jdepositions  being  in  the 
office  of  either  of  the  said  Examiners  of  the  said  Court.  Provided 
always,  that  in  the  taxation  of  costs  as  between  party  and  party,  ot 
as  between  solicitor  and  olientj  no  person  be  allowed  the  costs  of 
the  copy  of  any  paper  or  document,  or  of  any  part  of  any  paper  or 
document,  originating  in  the  Master's  office,  or  brought  in  before 
a  Master,  unless  such  oopy  shall  have  been  either  made  in  the 
Master's  office,  or  transcribed  from  a  oopy  made  therein,  and  taken 
by  the  party  claiming  to  be  allowed  the  costs  of  such  second  or 
other  copy,  or  unless  such  copy  shall  have  been  made  for  the  use 
of  any  Master,  or  of  the  Court,  or  by  the  desire  or  for  the  use  of 
the  client  or  clients  of  the  solicitor  claiming  to  be  paid  for  such 
copy. 

XI.  And  be  it  further  enacted.  That  each  and  every  of  the 
Masters  in  Ordinary,  Registrars,  and  Clerks  of  the  said  Regis- 
trars, Master  of  Report^  and  Entries,  Clerk  of  Affidavits,  and  Ex- 
aminers of  the  said  Court,  shall  hold  their  said  offices  during  their 
good  behaviour,  and  90  long  as  they  shall  personally  give  their 
attendance  upon  their  respective  duties,  and  shall  conduct  them- 
selves honestly  and  faithfully  in  the  due  execution  of  the  duties  of 
their  said  offices  respectively. 

XII.  And  be  it  further  enacted.  That  the  several  offices  of  the 
High  Court  of  Chancery  shall  be  and  Continue  open  for  the  dis- 
patch of  business  during  such  hours  in  the  day,  and  that  the 
officers  and  clerks  belonging  thereto  respectively  shall  attend  in 
such  offices  in  the  discharge  of  their  several  duties  during  such 
times  and  for  such  number  of  hours  in  each  day,  as  the  Lord 
Chancellor,  together  with  the  Master  of  the  Rolls  and  Vice- 
Chancellor,  or  one  of  them,  shall  by  any  order  or  ordera  t<^  ^ 
issued  by  then  from  time  to  time  dixeot*,  loid.  tXi»x\)ici«  Qi&s«t%  «^^ 
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clerks  in  the  said  respective  offices  shall  gi^e  their  personal  at-^ 
tendance  in  their  respective  offices  during  the  times  they  shall  so 
as  aforesaid  he  directed  to  attend,  unless  otherwise  engaged  in  the 
business  of  their  respective  offices,  or  prevented  by  sickness  or 
other  unavoidable  cause. 

XIII.  And  be  it  further  enacted,  That  it  shall  and  may  be 
lawful  for  the  Lord  Chancellor,  with  the  advice  of  the  Master  of 
the  Rolls  and  Vice-chancellor,  or  one  of  them,  and  they  are 
hereby  required,  forthwith  to  make  and  issue  such  general  orders 
as  they  shall  think  fit  for  carrying  the  provisions  of  this  Act  into 
execution,  and  such  other  rules  and  oniers,  not  being  inconsistent 
with  the  enactments  and  provisions  of  this  Act,  as  they  shall  think 
fit  and  proper,  for  simplifying,  establishing,  and  settling  the  course 
of  practice  of  the  said  Court  and  of  its  several  ofilcers. 

XIV.  And  be  it  enacted,  That  the  Lord  Chancellor,  with  the 
like  advice  of  the  Master  of  the  Rolls  and  Vice-Chancellor,  or  one 
of  them,  shall  be  and  is  hereby  authorized  and  empowered  by  the 
like  general  orders  to  be  made  and  issued  by  them  as  aforesaid, 
from  time  to  time  to  annul,  alter,  or  vary  any  orders  which  may 
have  been  so  as  aforesaid  made  and  issued,  and  to  issue  new  roles 
and  orders  for  the  purposes  hereinbefore  mentioned,  or  any  of 
them. 

XV.  And  be  it  further  enacted.  That  it  shaU  be  lawful  for  the 
Master  of  the  Rolls  for  the  time  being,  and  he  is  hereby  required, 
to  hear  and  determine  all  such  motions  arising  in  causes  depend- 
ing in  the  High  Court  of  Chancery,  as  shall  be  duly  made  before 
him  according  to  the  usage  and  practice  of  making  motions  in 
causes  before  the  Lord  Chancellor,  and  to  hear  and  determine  all 
such  pleas  and  demurrers  filed  in  causes  depending  in  the  High 
Court  of  Chancery  as  shall  be  duly  set  down  for  hearing  before 
him ;  and  that  all  orders  made  by  the  said  Master  of  the  Rolls  for 
the  time  being,  upon  the  hearing  of  such  motions,  pleas,  and  de- 
murrers respectively,  shall  be  deemed  and  taken  to  be  respectively 
valid  orders  of  the  High  Court  of  Chancery;  subject,  nevertheless, 
in  every  case  to  be  discharged,  reversed,  or  altered  by  the  Lord 
Chancellor  for  the  time  being. 

XVI.  Provided  also,  and  be  it  further  enacted,  That  nothing 
herein  contained  shall  be  construed  to  require  the  present  Master 
of  the  Rolls  to  hear  and  determine  any  such  motions,  pleas,  or 
demurrers,  unless  he  shall  think  fit  to  give  directions  for  that 
purpose. 

XVII.  And  be  it  further  enacted,  That  every  solicitor  or  attor- 
ney who  shall  be  appointed  to  and  shall  accept  any  office  or  em- 
ployment under  or  by  virtue  of  this  Act,  shall  forthwith  be  struck 
ofiT  the  roll  of  Bo\ic\loT%  ol  Oiie  ¥lvj^  Goutt  of  Chancery,  and  off  the 
yoU  of  attorney  a  oi  Wk^  oi  \a%  ^v^^^Vf  %  ^an'oaNA  <&  xKAdid  at 
WestminsteT,  en  viYi\c\i\na  tiwa^  xDa.i  >»• 
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XVIII.  And  be  it  further  enacted,  That  the  Examiners  of  the 
High  Court  of  Chancery,  shall  be  and  they  are  hereby  authorized 
and  empowered  to  administer  the  usual  and  accustomed  oaths,  and 
to  take  the  usual  afiirmations  of  the  witnesses  examined  before 
them  ;  and  that  all  depositions  of  witnesses  examined  in  the  High 
Court  of  Chancery  shall  hereafter  be  taken  in  the  first  person;  and 
the  said  Examiners  shall  receive  and  account  for,  in  manner  here- 
inafter mentioned,  all  the  fees  heretofore  receivable  by  the  said 
Examiners  or  their  clerks. 


4  &  5  WILL.  IV.  c.  82. 


An  Act  to  amend  and  extend  an  Act  of  the  Second  Year  of  His  pre- 
sent Majesty  t  to  effectuate  the  Service  of  Process  issuing  from  the 
Courts  of  Chancery  and  Exchequer  in  England  and  Ireland. 

[15th  August,  1834.] 

*  Whereas  by  an  Act  passed  in  the  second  year  of  the  reign  of 
'  his  present  Mi^esty,  intituled  An  Act  to  effectuate  the  Service  of 

*  Process  issuing  from  the  Courts  of  Chancery  and  Exchequer  in 

*  England  and  Ireland  respectively,  certain  provisions  have  been 
'  made  for  rendering  more  efiectual  the  process  of  the  said  Courts 

*  respectively  in  the  cases  therein  mentioned  :  And  whereas  it  is 
'  expedient  to  amend  and  extend  the  said  Act  in  the  manner 
'  hereinafter  provided:'  Be  it  therefore  enacted  by  the  King's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  Commons,  in  this  present  Par- 
liament assembled,  and  by  the  authority  of  the  same.  That  all  the 
provisions  contained  in  the  said  Act  relating  to  suits,  instituted  in  the 
said  Courts  respectively  concerning  lands,  tenements,  or  heredit- 
aments situate  in  England  or  Wales  or  in  Ireland  respectively, 
shall  be  extended  and  applied  to  all  suits  instituted  in  the  said 
Courts  respectively  concerning  any  charge,  lien,  judgment,  or  in- 
cumbrance thereon,  or  concerning  any  money  vested  in  any 
government  or  other  public  stock,  or  public  shares  in  public  com- 
panies or  concerns,  or  concerning  the  dividends  or  produce  thereof; 
and  the  provisions  in  the  said  Act  authorizing  the  said  Courts 
respectively  to  direct  that  the  service  in  any  part  of  the  United 
Kingdom  of  Great  Britain  or  Ireland,  or  the  Isle  of  Man,  respect- 
ively, of  any  subpcena  or  subpoenas,  letter  missive  or  letters  mis- 
sive, and  of  all  subsequent  process  to  be  had  thereon,  upon  any 
defendant  or  defendants  in  such  suit,  then  residing  in  such  parts 
of  the  United  Kingdom  or  the  Isle  of  Man  in  which  he,  she,  or 
they  should  be  so  served,  should  be  deemed  good  service  of  or  be 
made  upon  such  defendant  or  defendants,  upon  such  terms,  and  in 
such  manner,  and  at  such  time  as  to  such  Courts  respectively 
should  seem  reasonable,  and  that  thereupon  it  should  and  might 
be  lawful  for  such  Courts  respectively  to  proceed  upon  such,  sec- 
vice  as  fully  and  effectually  as  if  the  aame  \i«A  \m«&  ^xi^^  \sa^«»» 
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within  the  jorisdictioni  of  such  Courts  respectively,  shall  he 
and  they  are  hereby  extended  to  any  defendant  or  defendants 
in  any  such  scut  or  suits  as  hereinbefore  mentioned,  who  diail 
appear  by  affidavit  to  be  resident  in  any  place,  specifying  the 
same,  out  of  the  United  Kingdom  of  Great  Britain  and  Ireland; 
and  that  it  shall  and  may  be  lawful  for  the  said  Courts  respectivelj, 
on  motion  in  open  Court  of  any  of  the  complainants  in  any  such 
smt,  founded  upon  an  affidavit  or  affidavits,  and  such  other 
documents  as  may  be  applicable  for  the  purpose  of  ascertaining 
the  residence  of  the  party,  and  the  particulars  material  to  iden- 
tify such  party  and  his  residence,  and  also  specifying  the  means 
whereby  such  service  may  be  authenticated,  and  especially  whe- 
ther there  are  any  British  officers,  civil  or  xnilitary,  appointed  by 
or  serving  under  his  Majesty,  residing  at  or  near  such  place,  to 
order  that  service  of  a  subpoena  to  appear  and  answer  upon  the 
party  in  the  manner  thereby  directed,  or  in  ease  where  the  said 
Courts  respectively  shall  deem  fit,  upon  the  receiver,  steward,  or 
other  person  receiving  or  remitting'  the  rents  of  the  lands  or 
premises,  if  any,  in  the  suit  mentioned,  returnable  at  such  time 
as  the  said  Courts  respectivefy  shall  direot,  shall  be  deemed  good 
service  of  such  party,  and  afterwards,  upon  an  affidavit  of  such 
service  had,  to  order  an  appearanoe  to  be  entered  fbr  such  party 
in  such  manner  and  at  such  time  as  the  said  Coiirts  respectively 
shall  direct,  and  that  thereupon  it  shall  and  may  be  lawful  fbr 
such  Courts  respectively  to  proceed  upon  such  service  so  made  as 
aforesaid  as  fully  and  effisctually  as  if  the  same  had  been  duly 
made  within  tiie  jurisdictions  of  such  Conrts' respectively. 

II.  And  be  it  further  enacted.  That  where  it  shall  appear  upon 
affidavit,  to  be  made  to  the  satisfaction  of  the  said  Courts  respect* 
ively,  that  any  defendant  in  any  such  suit  as  herdnbefbre  men- 
tioned cannot  by  reasonable  diligence  be  personally  served  with 
the  subpoena  to  appear  and  answer,  or  that  upon  inquiry  at  his 
usual  place  of  abode  he  could  not  be  found  so  as  to  be  served  with 
such  process,  and  that  there  is  just  ground  for  believing  that  such 
defendant  secretes  or  withdraws  himself  so  as  to  avoid  being 
served  with  the  process  of  such  Court,  then  and  in  all  such  cases 
it  shall  and  may  be  lawful  for  the  Court  to  order  that  the  service 
of  the  subpoena  to  appear  and  answer  shall  be  substituted  in  such 
manner  as  the  Court  shall  think  reasonable  and  direct  by  such 
order. 


2  &  3  VICT.  c.  54. 


/in  Act  to  amend  the  Law  relating  to  the  Custody  o/Ii^ants, 

[17th  August,  1839.] 

WHEREAS  it  is  expedient  to  amend  the  law  relating  to  the 

custody  of  infants :  Be  it  therefore  enacted.  That,  after  the  passing 

of  this  Act,  it  shsiW  >>«  \S1Wt\3\  ioT  ^%  \aVc^  Chancellor  and  the 

Master  of  the  UoWs  m  Bnglond,  «si^\<sit  ^^V^C^tiv&sci^ttst'v&il 
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the  Master  of  the  Rolls  in  Ireland,  respectively,  upon  hearing  the 
petition  of  the  mother  of  any  infSuit  or  infants  being  in  the  sole 
custody  or  control  of  the  father  thereof  or  of  any  person  by  his 
authority,  or  of  any  guardian  after  the  death  of  the  father,  if  he 
shall  see  fit,  to  make  order  for  the  access  of  the  petitioner  to  such 
infant  or  infants,  at  such  times  and  subject  to  such  regulations  as 
he  shall  deem  convenient  and  just ;  and  if  such  in&nt  or  infants 
shall  be  within  the  age  of  seven  years,  to  make  order  that  such 
infant  or  infants  shall  be  delivered  to  and  remain  in  the  custody  of 
the  petitioner  until  attaining  such  age,  subject  to  such  regulations 
as  he  shall  deem  convenient  and  just. 

1 1.  And  be  it  enacted.  That,  on  all  complaints  made  under  this 
Act,  it  shall  be  lawful  for  the  Lord  Chancellor  or  the  Master  of  the 
Rolls  ill  England,  and  for  the  Lord  ChanceUor  or  the  Master  of  the 
Rolls  in  Ireland,  to  receive  affidavits  sworn  before  any  Master  in 
ordinary  or  Master  extraordinary  of  the  Court  of  Chancery ;  and 
that  any  person  who  shall  depose  falsely  and  corruptly  in  any  affi- 
davit so  sworn  shall  be  deemed  guilty  of  peijury,  and  incur  the 
penalties  thereof. 

IIL  And  be  it  enacted.  That  all  orders  which  shall  be  made  by 
virtue  of  this  Act  by  the  Lord  Chancellor  or  the  Master  of  the 
Rolls  in  England,  and  by  the  Lord  Chancellor  or  the  Master  of 
the  Rolls  in  Ireland,  shall  be  enforced  by  process  of  contempt  of 
the  High  Court  of  Chancery  in  England  and  Ireland  respectively. 

IV.  Provided  always,  and  be  it  enacted.  That  no  order  shall  be 
made  by  virtue  of  this  Act  whereby  any  mother  against  whom 
adultery  shall  be  established,  by  judgment  in  an  action  for  cri- 
minal conversation  at  the  suit  of  her  husband,  or  by  the  sentence 
of  an  Ecclesiastical  Court,  shal]  have  the  custody  of  any  infant  or 
access  to  any  infant,  any  thing  herein  contained  to  the  contrary 
notwithstanding. 


5  VICT.  c.  5. 


An  Act  to  make  further  Provisions  for  the  Administration  of  Jus- 
tice. [5th  October  1841.] 
IV.  And  be  it  enacted.  That,  on  and  after  the  said  fifteenth  day 
of  October,  one  thousand  eight  hundred  and  forty-one,  it  shall  be 
lawful  for  the  said  Court  of  Chancery,  upon  the  application  of  any 
party  interested,  by  motion  or  petition,  in  a  summary  way,  with- 
out bill  filed,  to  restrain  the  Governor  and  Company  of  the  Bank 
of  England,  or  any  other  public  Company,  whether  incorporated  or 
not,  from  permitting  the  transfer  of  any  stock  in  the  public  funds, 
or  any  stock  or  shares  in  any  public  Company,  which  may  be 
standing  in  the  name  or  names  of  any  person  or  persons,  or  body 
politic  or  corporate,  in  the  books  of  the  Governor  and  Company  of 
the  Bank  of  England,  or  in  the  books  of  any  such  ^\ih\lfi  Cq\si:^^t):^  ^ 
or  from  pajing  any  dividend  or  dividends  dxi^  ox  \.o  >a^^^'ttw^  ^x«. 
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thereon ;  and  every  order  of  the  said  Court  of  Chancery  apon  such 
motion  or  petition  as  aforesaid  shall  specify  the  amount  of  the 
stock  or  the  particular  shares  to  he  affiscted  thereby,  and  the  name 
or  names  of  the  person  or  persons,  body  politic  or  corporate,  in 
which  the  same  shall  be  standing :  Provided  always,  that  the  said 
Court  of  Chancery  shall  have  full  power,  upon  the  application  of 
any  party  interested,  to  discharge  or  vary  such  order,  and  to  award 
such  costs,  upon  such  application,  as  to  the  said  Court  shall 
seem  fit 

y.  Aud  be  it  enacted.  That  in  the  place  and  stead  of  the  writ  of 
distringas,  as  the  same  has  been  heretofore  issued  from  the  said 
Court  of  Exchequer,  a  writ  of  distringas  in  the  form  set  out  in  the 
first  Schedule  to  this  Act  shall,  on  and  after  the  said  fifteenth  day 
of  October,  one  thousand  eight  hundred  and  forty  •one,  be  issuable 
from  the  Court  of  Chancery,  and  shall  be  sealed  at  the  subpoeDs 
office,  and  that  the  force  and  effect  of  such  writ,  and  the  practice 
under  or  relating  to  the  same,  shall  be  such  as  is  now  in  force  in 
the  said  Court  of  Exchequer:  Provided  nevertheless,  that  such 
writ,  and  the  practice  under  or  relating  to  the  same,  and  the  fees 
and  allowances  in  respect  thereof  shall  be  subject  to  such  orders 
and  regulations  as  may,  under  the  provisions  of  this  act,  or  of  any 
other  act  now  in  force,  or  under  the  general  authority  of  the  Coort 
of  Chancery,  be  made  with  reference  to  the  proceedings  and  prac- 
tice of  the  said  Court  of  Chancery. 

The  First  Schedule  referred  to  by  tJie  foregoing  Act. 
Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  to  the 
Sheriffs  of  London,  greeting :  We  command  you,  that  you  omit 
not,  by  reason  of  any  liberty,  but  that  you  enter  the  same  and  dis- 
train the  Governor  and  Company  of  the  Bank  of  England  by  all 
their  lands  and  chattels  in  your  bailiwick,  so  that  they,  or  any  of 
them,  do  not  intermeddle  therewith  until  we  otherwise  command 
you  ;  and  that  you  answer  us  the  issues  of  the  said  lands,  so  that 
they  do  appear  before  us  in  our  High  Court  of  Chancery  on  the 
day  of  to   answer  a  certain   bill  of  complaint 

lately  exhibited  against  them  and  other  defendants  before  us  in 
our  said  Court  of  Chancery  by  complainant ;  and  further, 

to  do  and  receive  what  our  said  Court  shall  then  and  there  order  in 
the  premises,  and  that  you  then  leave  there  this  writ.  Witness 
ourself  at  Westminster  the  day  of  in  the 

year  of  our  reign. 

Dkvon. 
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AFFIDAVITS,  168.    See  Common  Injunction,  Special  In- 
junction, Sbryino  Copt  Bill,  Appearance. 

AMENDMENT  OF  THE  BILL. 

general  orders  as  to  amendment,  178. 

jurisdiction  of  the  Court  as  to  amendments,  181. 

adding  parties,  184,  408. 

amendments  requiring  no  further  answer,  ]  86. 

effect  of  amendments  requiring  further  answer,  187. 

amendment  after  replication,  189. 

order  at  hearing  to  amend  by  adding  parties,  189. 

amendments  affecting  the  statements  and  prayer  of  the  bill, 

190. 
amendments  altering  the  parties  to  the  suit,  194. 
signature  of  counsel  to  amendments,  196. 
order  to  amend,  198. 

effect  of  amendment  on  previous  proceedings,  202. 
irregular  amendment,  207. 
costs,  207. 

ANSWER. 

drawing  and  engrossing  the  answer,  90. 

the  answer  is  put  in  upon  oath,  when,  91. 

supplemental  answer,  96. 

insufficiency,  98. 

exceptions  to  the  answer  for  insufficiency,  103. 

order  of  reference,  106. 

the  Master's  report,  107. 

arguing  the  exceptions,  109. 

further  answer,  109. 

exceptions  insufficiently  answered,  109. 

answer  excepted  to,— when  to  be  deemed  sufficient,  110. 
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ANSWER,  eoniniued. 

order  to  answer  amendments  and  exceptions,  111. 
issuing  attachment  for  not  answering,  113. 
contempt  for  not  answering  waiver,  how,  115. 
objection  for  want  of  parties,  118. 
mode  of  enforcing,  120. 

APPEARANCE. 

common  appearance,  63. 

special  appearance,  65. 

entering  of  appearance  by  plaintiff  for  defendant,  403. 

form  of  affidavit  in  support  of  motion  for,  ib, 

BILL. 

form  of  biU,  23. 
parties,  24. 
interrogatories,  30. 
prayer  of  process,  34. 

See  COMMBNCKMSNT  OF  SCIT. 

COMMENCEMENT  OF  SUIT. 

filing  and  engrossing  the  bill,  &c.  11. 
suits  by  married  women,  14. 
suits  by  infants,  15. 
suits  by  lunatics,  &c.,  19. 
suing  in  formli  pauperis,  20. 
security  for  costs,  21. 

COMMON  INJUNCTION. 

effect  of  Lord  Brougham's  Orders,  236. 
injunction  for  want  of  appearance,  237. 
injunction  for  want  of  answer,  239. 
of  the  motion  for  an  injunction,  239^ 
service  of  the  injunction,  241. 
effect  of  the  injunction,  242. 
extended  injunction,  245. 
dissolving  the  injunction,  248. 

effect  of  amending  the  bill  as  to  common  iigunction,  202  252, 

410. 
what  amounts  to  breaphof,  410. 
inferpleadingfiuitSj  253,. 
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CONFIDENTIAL  COMMUNICATION.    See  Production. 

CONSENT  (Decree  by),  370. 

CONTEMPT.     See  Procbss  op  Contempt. 

CONTEMPT  OP  COURT,  66.     See  Process  op  Contempt. 

COSTS. 

security  for,  21. 
taxation  of,  388. 

CREDITOR'S  SUIT. 

costs  of  establishing  the  debt,  388. 

creditor  to  be  entitled  to  interest  on  debts  not  carrying  in- 
terest from  date  of  decree,  387. 

DECREES. 

general  observations  on,  358. 

drawing  up  and  entering,  360. 

signing  decree  for  the  purpose  of  being  enrolled,  360. 

enrolment,  360. 

caveat,  361. 

vacating  the  enrolment.  362. 

petition  of  appeal,  363. 

exemplification  of  the  decree,  364. 

rectifying  the  decree,  364. 

rehearing,  365. 

further  directions,  365. 

execution  of,  391. 

DECREE  BY  DEFAULT, 
former  practice,  366. 
present  practice,  369. 

DECREE  ON  CONSENT  (of  Feme  Covert),  372. 

DEMURRER. 

preparing  and  setting  down  the  demurrer,  76. 
arguing  the  demurrer,  78. 
costs,  80. 

See  Time  to  Plead,  Answer,  or  Demur. 

DISMISSAL  OF  THE  BILL  (for  want  of  Prosecution). 
when  the  motion  may  be  made,  212. 
undertaking  to  speed,  218. 

effect  of  amendment  as  to  the  dismission  of  a  bill,  219. 
effect  of  abatement  by  the  death  of  plaintiff  or  defendant,  221. 
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DISMISSAL  OF  THE  BILL  {/or  want  of  Prosecution),  cm- 
tinned, 
effect  of  special  circumstances,  223. 
costs,  224.    See  Ado.,  410. 

DISMISSION  (Decree  qf),  365. 

DISTRIBUTION  OF  BUSINESS  AMONG  THE  SEVERAL 
COURTS  OF  CHANCERY,  149. 

DISTRINGAS. 

general  order,  xzzix. 
construction  of,  411. 

ELECTION. 

the  new  order,  232. 

plaintiff  proceeding  both  at  law  and  in  equity,  234. 
See  Stat  of  Pbockedings. 
EVIDENCE. 

general  points  as  to  evidence,  335. 

Yiv&  voce  proof  at  the  hearing,  337. 

last  interrogatory,  338. 

form  of  the  depositions,  339. 

commission  to  examine  witnesses,  339. 

commission  to  examine  witnesses  abroad,  339. 

examination  of  a  defendant,  340. 

re-examination  of  witnesses,  341. 

suppression  of  depositions,  342. 

prim&  facie  evidence  of  the  defendant  being  out  of  the  jurisdic- 
tion, 343. 

against  whom  depositions  may  be  read,  344. 

extent  to  which  the  answer  may  be  read  as  evidence,  345. 

EXECUTION  {Writ  of). 
abolished,  393. 

EXECUTION  OF  DECREES  AND  ORDERS. 
writ  of  execution,  391. 
writ  of  execution  abolished,  393. 
present  practice  of  enforcing  decrees  and  orders,  ib. 
distinction  between  persons  who  are  and  persons  who  are  not 

parties  abolished,  394. 
enforcing  the  delivery  up  of  the  possession  of  lands,  396. 
enforcing  production  of  papers,  397. 
compelling  the  execution  of  deeds,  397. 
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FEME  COVERT. 
suit  by,  14. 
decree  on  consent  of,  372. 

FORMA  PAUPERIS. 
suing  in,  20. 

HEARING  THE  CAUSE,  356. 

INFANT. 

suit  by,  15. 

INJUNCTION.      See   Special    Injunction,  Common  In-: 

JUNCTION. 

IMPERTINENCE.     See  Scandal. 

INTERLOCUTORY   APPLICATIONS  TO  THE  COURT, 
154. 

INTERLOCUTORY  APPLICATIONS  TO  THE  MASTER, 
151. 

INTERPLEADING  SUITS,  13,  253. 

LIABILITY    OF  THE  OFFICERS  OF  THE  COURT   IN 
THE  EXECUTION  OP  ITS  PROCESS,  4. 

LUNATICS. 

suit  by,  19. 

MASTER. 

form  of  the  report,  373. 

Master's  report,  379. 

exceptions  to  the  Master's  report,  381. 

evidence  before  the  Master,  383. 

prosecution  of  tke  decree  in  the  Master's  office,  386. 

reference  back,  387. 

creditor's  suit,  387. 

taxation  of  costs,  388. 

investment  of  trust  funds  on  real  security  in  Ireland,  389. 

effect  of  the  Master  becoming  incapacitated,  389. 

production  of  books  and  papers  before  the  Master,  390. 

MOTIONS. 

notice  of  motion,  157. 

service  of  notice  of  motion,  158. 


cxhy  indbz. 

MOTIONS,  continued. 
hearing,  160. 
costs,  161. 

NE  EXEAT  REGNO. 

ground  on  which  this  writ  is  granted,  273. 

discharge  of  the  writ,  279. 

effect  of  amending  the  bill,  281. 

the  writ,  281. 

discharge  of  the  surety,  280. 

ORDER. 

special,  172. 

drawing  up,  173. 

service  of  the  order,  175.- 

stop  order,  176. 

enforcing,  177. 

distinction  between  interlocutory  and  decretal  ordars,  177. 

making  order  nisi  absolute,  177. 

execution  of,  391. 

PARTIES. 

certain  parties  may  be  dispensed  with,  24. 

And  see  40th  Gbn.  Or.  of  C.  &  L. 
construction  of  this  order,  406. 

court  will  not  under  this  order  make  a  decree  in  the  absence 
of  parties  whose  right  may  be  prejudiced,  407. 
PAYMENT  OF  MONEY  INTO  COURT. 

principles  upon  which  payment  is  ordered,  319. 
motion  for  payment  of  money  into  Court,  324. 
order  for  payment  into  Court,  324. 
mode  of  paying  money  into  Court,  325. 
destruction  of  the  accountant-general's  cheque,  327. 

PAYMENT  OF  MONEY  OUT  OF  COURT,  327. 
PETITION. 

presenting  and  answering,  163. 

setting  down,  165. 

object  of  petitions,  166. 

PLEA. 

in  what  cases  the  plea  must  be  put  in  upon  oath,  81. 
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PLEA,  continued. 

settiiig  down  the  plea,  84. 
arguing  the  plea,  86. 
takmg  issue  on,  87. 
amendment  of  plea,  87. 
costs,  88. 

See  Time  to  Plead,  Answer,  oa  Demur. 

PRAYER  OP  PROCESS,  34. 
PRELIMINARY  INQUIRIES,  351. 
PRINCIPLES  OP  EQUITY  PRACTICE,  1. 

PROCESS  OF  CONTEMPT. 

ordinary  process  of  contempt,  53. 

process  of  contempt  against  persons  having  privilege  of  Par- 
liament, corporations,  &c.,  58. 

PRO  CONFESSO  {iaMng  Bilt), 

taking  bill  pro  confesso  against  a  defendant  who  has  appeared, 
124. 

mode  of  taking  bill  pro  confesso  against  a  defendant  in  cus- 
tody of  the  Warden  of  the  Fleet,  128. 

taking  bill  pro  confesso  against  a  defendant  confined  for  a 
misdemeanour,  130. 

mode  of  proceeding  against  a  poor  defendant,  unable  to  em- 
ploy a  solicitor,  131. 

taking  the  bill  pro  confesso  under  the  statute  11  Greo.  4  & 
1  Will.  4,  c.  36,  against  a  defendant  who  has  not  ap- 
peared, 133. 

taking  bill  pro  confesso  against  a  corporation,  135. 

proceedings  before  the  Master  under  bill  taken  pro  confesso, 
136. 

PRODUCTION. 

principles  on  which  production  is  ordered,  283. 

production  of  deeds,  books,  and  papers,  284. 

production  of  cases  and  of  opinions  of  counsel,  291. 

confidential  communications,  298,  410. 

production  upon  a  trial  at  law,  309. 

practice  where  the  books  and  papers  relate  to  other  matters, 

310. 
distinction  as  to  production  between  a  party  to  the  suit  and 

one  who  is  not,  311. 
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PRODUCTION,  continued. 

defSendant  cannot  call  on  plaintiff  to  produce  documents  in  his 

possesiion,  311. 
production  for  the  purpose  of  safe  custody,  314. 
order  for  production,  315. 
motion  for  production,  315. 
default  in  the  production,  316. 
inability  to  produce,  316. 
costs  of  production,  317. 
See  Mastbr. 

PUBLICATION,  347. 

RECEIVER. 

in  what  cases  a  receiver  may  be  had,  260. 

order  for  a  receiver,  263. 

appointment  of  receiyer,  265  r 

who  may  be  receivers,  265.  « 

salary,  266. 

security,  267. 

sureties,  268. 

attornment,  269. 

distraining,  269. 

letting  and  managing,  270. 

passing  his  accounts,  271. 

discharge  of  the  receiver,  272. 

REPLICATION. 

effect  of  replication,  329. 
filing  replication,  330. 

REVIVOR,  400. 

SCANDAL. 

reference  for  scandal  or  impertinence,  136. 
abandonment  of  the  order  of  reference,  140. 
exceptions  to  the  Master's  report,  141. 
what  constitutes  impertinence,  143. 
scandal,  148. 

See  Add.  409. 

SERVICE  OF  WRITS,  ORDERS,  WARRANTS,  &c.,  6. 
the  Ist,  2nd,  3rd,  4th  and  5th  of  the  order  of  C  &  L.  in 
reference  to  suspending  till  further  order.    App.  icii.  e. 
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SERVING  A  COPY  OF  THE  BILL,  49. 

SETTING  DOWN  THE  CAUSE,  332. 

an  office  or  examined  copy  not  necessary,  405. 

form  of  affidavit  in  support  of  motion  for  leave  to  enter 

memorandum  of  service  of  copy  bill,  405. 
the  prayer  that  defendant  ''upon  being  served,  &c.*'  ought 

to  be  considered  in  the  prayer  of  process,  ib, 

SHORT  CAUSES. 

application  to  have  a  cause  heard  as  a  short  cause,  351. 
what  shall  be  considered  a  short  cause,  355. 
foreclosure  suits,  355. 

SOLICITORS,  5. 

SPECIAL  INJUNCTIONS. 

in  what  cases  granted,  254, 
affidavits  in  support  of,  258. 

STAY  OF  PROCEEDINGS. 

stay  of  proceedings  in  a  second  suit,  227. 
stay  of  further  proceedings,  231. 
See  Election. 

SUBPCENA  TO  HEAR  JUDGMENT. 
form  of,  349. 
service  of,  349. 

SUBPCENA  TO  REJOIN. 

issuing  of  subpoena  to  rejoin,  331. 

form  of,  331. 

service  of  subpoena  to  rejoin,  332. 

SUBPCENAS,    AND    PARTICULARLY    OF    THE    SUB- 
POENA TO  APPEAR  AND  ANSWER, 
of  subpoenas  generally,  36. 
of  the  subpoena  to  appear  and  answer,  39. 
service  of  the  subpoena  to  appear  and  answer,  41. 
substituted  service,  42. 
service  of  subpoena  abroad,  44. 
affidavit  of  service,  48. 
irregular  service,  49. 

SUPPLEMENTAL  BILL. 

in  nature  of  bill  of  review  cannot  be  filed  without  leave  of  the 
court,  409. 


ClZnil  INDEX. 

SUIT. 

to  perpetuate  testimony ,  13. 

See  COMMBNCBMBNT  OV  SUIT,  BiLL,  INTERPLEADING  SuiT. 

TIME  TO  PLEAD,  ANSWER,  OR  DEMUR. 

time  allowed  to  plead,  answer,  or  demur,  68. 

mode  of  computing  the  twelve  days  allowed  for  demurring, 
70. 

effect  of  the  words  **  to  plead,  answer,  or  demur,  not  de- 
murring alone,*'  71. 

a  defendant  is  precluded  from  pleading  or  demurring,  when, 
72. 

application  for  further  time,  74. 

TRAVERSING  NOTE. 

construction  of  the  21st  and  22nd  Orders  of  C.  &  L.,  relative 

to,  74,  404. 
these  orders  suspended  till  further  order,  404. 
traversing  note,  75. 

TRUST  FUNDS. 

investment  of,  upon  real  security,  in  Ireland,  389. 

WITNESSES. 

examination  of,  See  Evidence,  Master. 
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